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IN THE 


United States Court of Appeals 

foe the District of Columbia. 


I 

April Term, 1942. 


No. 8271. 


THE BALTIMORE AND OHIO RAILROAD COMPANY, 
A CORPORATION, Appellant, 

v. 

MICHAEL PAPA, Appellee. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia entered 
upon the verdict of a jury awarding Appellee herein the sum 
of $10,000.00, in an action brought by him against Appellant 
to recover for personal injuries alleged to have been caused 
by Appellant’s negligence. The amount claimed in Appel¬ 
lee’s complaint was in excess of $1,000.00, exclusive of in- 


2 


terest, and the jurisdiction of the lower court is supported 
by Title XI, Section 306, of the 1940 Code of Laws for the 
District of Columbia. This court has jurisdiction upon ap¬ 
peal by virtue of Title 17, Section 101, of said Code. 

The pleadings showing the existence of said jurisdiction 
are found in appellant’s App. 2 (appellee’s complaint). 

STATEMENT OF THE CASE. 

An Act of Congress authorizes the maintenance by Ap¬ 
pellant of double-track railways through and along 
K Street in Georgetown with sidings, turn-outs, turn¬ 
tables, and switches necessary for the delivery of cars to 
warehouses and depots along said street. The Act author¬ 
izes the franchise holder to maintain in Georgetown ware¬ 
houses and depots with the right to receive and dispatch 
freight of all kinds and to run cars on said tracks, sidings, 
switches, turn-outs, and turn-tables, propelled by steam. 
(Defendant-Appellant’s Exhibit No. 5.) 

Appellant’s engineman Powers drove (westward) on K 
Street, an engine headed eastward with something like four 
or five cars in front of (east of) the engine (appellant’s 
App. 6, 7). He was switching cars into side tracks south 
of K Street (appellant’s App. 7). There is a slight down 
grade from east to west along the part of K Street involved 
here (Plaintiff’s Ex. No. 1). Powers had driven the engine 
down (westward) with these cars from the yard above 
(Baltimore and Ohio freight and warehouses yard, south 
side of K Street near the east end of the area involved. 
Plaintiff’s Ex. No. 1). The engine came to a stop (appel¬ 
lant’s App. 7) standing at about the Super Concrete plant 
(appellant’s App. 7) and Powers was looking straight ahead 
at the ground crew waiting for a signal from the ground 
crew (appellant’s App. 9,10,12). 

Appellee was employed at the Super Concrete plant (ap¬ 
pellant’s App. 15) on the south side of K Street. He was 
going to cross K Street to get his lunch (appellant’s App. 
17). He walked over to the engine and put his left foot on 
the step of the engine that sets about 10 or 12 inches above 
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the ground and grabbed hold of the car and at the same 
time, put his foot on the coupler between the engine and the 
first car (appellants App. 17). Appellee testified that at 
the same time, the train started and caught his foot (appel¬ 
lant’s App. 17). Appellee was taken to the hospital and 
part of his right foot was amputated. Appellee also testi¬ 
fied that the engineman nodded and beckoned him through 
(appellant’s App. 17). 

The engineman from his position in the engine cab, could 
not see the Appellee after Appellee got up on the coupler. 
Appellee was then out of sight of the engineman (appel¬ 
lant’s App. 8). Appellee was up on the engine before the 
engineman realized it (appellant’s App. 10). When Ap- 
ellee hollered, the engineman formed an idea of what had 
happened (appellant’s App. 9), that Appellee’s foot had 
been caught in the slack and the engineman released the 
engine brake and the engine released the slack and Appel¬ 
lee’s foot was freed (appellant’s App. 9). 

The function and action of this spring slack is to reduce 
the shock on the car structure and the lading when being 
coupled. The coupler on a car is connected with a draft 
gear which is a mechanical apparatus housed in a steel cas¬ 
ing, fits the sills of the car or between two draft castings, 
composed of springs and steel wedges (appellant’s App. 
46). That’s to take up the slack of coupling when the cars 
are automatically coupled together (appellant’s App. 46). 
Ordinarily, there is from 2% to 2% inches spring compres¬ 
sion in the draft gear. That is what is called spring slack 
(appellant’s App. 48, 49, 46). Spring compression means 
that the coupler will move back that much when another 
car is pushed into it. The springs compress that much. 
After coupling, and the car is attached to an engine and 
pulled along a track, the coupling structure pulls out and 
springs are compressed (appellant’s App. 46, 47). If a 
man puts his foot into this space while the slack was out and 
if his foot was still there when the slack came back, it would 
crush the foot (appellant’s App. 50). 
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The time taken for the slack to run in varies; it depends 
upon the grade the cars are being handled on, and the speed 
at which they are being handled, on the speed of the stop 
and speed at which the engine was moving immediately be¬ 
fore it stopped (appellant’s App. 52, 53). There was no 
question that the couplers were not in proper order (appel¬ 
lant’s App. 48). 

(Note: Plaintiff’s Ex. No. 1—a plat—and Defendant’s 
Ex. No. 5 are not reproduced in Appellant’s appendix but 
are available for the examination of the Court under appro¬ 
priate orders which have been made.) 

The following matters are plain inference from the testi¬ 
mony. The pull in a westward direction exerted by the 
engine on the cars was greater than the westward momen¬ 
tum imparted to the cars by gravity on account of the down 
grade. This westward engine pull tended to stretch the 
spring slack of the cars and this stretching of the draft 
gear made an opening or space on top of the car connection 
between coupler and draft gear. The engine was stopped. 
Appellee stepped up and put his foot into the space. So 
long as the engine had continued to move forward, the draft 
gear springs were stretched and the opening or space re¬ 
mained. When the engine stopped, the westward momen¬ 
tum of the cars continued and carried the car toward the 
engine, now stationary, and the draft gear housing was 
moved into and occupied the space where Appellee’s foot 
was and crushed the foot. There were two separate and 
distinct movements involving the couplers and the draft 
gear. Each of the two movements differed from the other 
in respect of cause and also in respect of time of occurrence. 

The first movement in order of time was the coming-in 
of the slack which occurred when and shortly after the en¬ 
gine was stopped. It was this movement which caught and 
crushed Appellee’s foot. The engineman had no control 
over this movement. 

The second movement came later on Appellee’s outcry 
as his foot was caught and the engineman realized that 
Appellee had been caught in the slack. The engineman then 
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quickly released the engine brakes and the engine released 
the slack and Appellee’s foot was freed. 

The danger from the running in of the slack was confined 
to a space of varying width, never wider than 5 inches. 
When the slack ran in, this space was closed to a width of 
about 2 V 2 inches but the maximum width was 5 inches. The 
entire space between engine end and car-end over the coup¬ 
lers and connection was approximately between 60 and 90 
inches. Appellee placed his foot in an obviously dangerous 
space 5 inches wide out of an available space of 55 to 85 
inches, where no harm from the slack would have happened 
to him (appellant’s App. 49, 51). 

Again, by walking less than 75 feet on a paved street 
around the west end of a train standing still Plaintiff could 
have crossed to the north side of K Street without incon¬ 
venience or harm. But the appellee elected to take the 
chance of the obviously dangerous course of climbing upon 
the couplers of the train and his injury followed. 

STATEMENT OF POINTS ON WHICH APPELLANT 

INTENDS TO RELY. 

First. The Court erred in denying, before argument, all 
Prayers for Instructions of Appellant, except such 
as might be “covered” in the oral charge, which the 
Court, after argument, would give. This was in violation 
of Rule 51 of the Federal Rules of Civil Procedure, and the 
established practice in this jurisdiction. 

Second. This course thus followed by the Court was not 
only in itself error requiring reversal; but as a consequence 
thereof, further error was committed in that: 

(a) Appellant’s Prayers No. 8, No. 9, and No. 
16 were thus denied and no mention whatever of the 
subject matter of them was made in the subsequent oral 
charge. Appellant’s Prayer No. 9 was also specifically 
denied by the Court (appellant’s App. pp. 87, 88). The 
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said denial of Appellant Prayers No. 8, No. 9, and No. 
16 was error. 

(b) The Ruling of the Court was that all Ap¬ 
pellant’s Prayers were denied except such as might be 
“covered” in the subsequent oral charge. Appellant 
contends that the matter of Appellant’s fourth 
Prayer— 

*<•••££••• Ujg i n j UI y 0 f the plaintiff was solely 
the result of his own negligence # * was not cov¬ 
ered by the matter in the subsequent oral charge— 
“Was the plaintiff negligent * * * And if so, did such 
negligence cause or contribute to cause the injuries 
that plaintiff sustained?” 

The refusal to charge as requested was error. 

(c) Appellant contends that the matter of Appel¬ 
ant’s eleventh Prayer—“and if you further find that 
the plaintiff was injured before the engineer moved his 
engine, * * *” was not covered in the oral charge and 
the refusal to so charge was error. 

(d) Appellant contends that the matter of Ap¬ 
pellant’s Prayers No. 13, No. 14, No. 15, was 
not covered by matter in the oral charge. The nearest 
approach to such coverage is on appellant’s App. p. 93. 
The matter of these Prayers was not covered in the 
oral charge and the refusal to so charge was error. 
Appellant’s Prayers No. 14 and No. 15 were also spe¬ 
cifically denied by the Court, (appellant’s App. p. 88.) 

Third. The court erred in refusing to direct a verdict 
for the Appellant on the ground that Appellee failed to 
show any authority from the Appellant to the engineman 
to invite Appellee to cross over the couplers and draft gear. 

Fourth. The Court erred in admitting testimony of a 
custom of pedestrians to cross over the couplers and draft 
gear of trains of K Street. 
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Fifth. The Court erred in making to the Jury the state¬ 
ment—“I think that is a proper interpretation of the law 
to apply.”, in respect of the following argument to the 
Jury made by Mr. Hirshman, for the Appellee: “The point 
that if the engineer beckoned him on and waved him 
through before the slack had run through, and the engineer 
knew the slack had not run through, the engineer was neg¬ 
ligent in waving him through when the slack had not com¬ 
pletely gone through.’’ 

Sixth. The Court erred in admitting testimony of wit¬ 
ness Bennington, as to “how many blocks these trains 
usually stretch”. 

Seventh. The Court erred in refusing to declare a mis¬ 
trial and to discharge the Jury after the poll of the Jury. 

SUMMARY OF ARGUMENT. 

The Court denied before argument to the Jury, all pray¬ 
ers for instructions of the Appellant, except such 
as might be “covered” in the oral charge which the 
Court, after argument would give. This course was in 
plain and direct violation of Rule 51 of the Federal Rules 
of Civil Procedure, and of the local practice. 

Appellant’s Prayers No. 8, No. 9 and No. 16, thus de¬ 
nied, were not “covered” in the subsequent oral charge, 
and defendant was undoubtedly entitled to an instruction 
on the matter of them. Instructions No. 8 and No. 9 dealt 
with the construction and application of a Police Regula¬ 
tion, which appellant contended made Appellee a 
trespasser at the time of his injury. The Court’s action 
deprived Appellant of the right to argue and have the Jury 
consider the effect of a regulation which the Court had 
already admitted in evidence and which had been read to 
the Jury. 

Instruction No. 16 stated a plain applicable principle and 
the language of the prayer has been approved in a decision 
of this Court. 



8 


Appellant claims that its fourth prayer (on Appellees’ 
sole negligence) which was thus denied, was by no means 
“covered” by an abbreviated reference in the oral charge 
on contributory negligence. 

Prayers No. 13, No. 14 and No. 15 thus denied, were not 
“covered” in the oral charge, in the view of the Appellant. 
The Court put the question—“Was it caused by some negli¬ 
gent act of the engineer, or was it caused by something over 
which the engineer has no control”. But what follows re¬ 
garding the nature of the spring slack, is indefinite and con¬ 
fusing, and the absolute lack of control by the engineman 
over the action of the spring slack (a conceded fact not for 
Jury determination) is merely suggested in a manner so 
misleading that the Jury might well have thought they were 
to pass on the engineman’s control, when his utter inability 
to control the slack was uncontroverted. The Court errone¬ 
ously admitted evidence of an alleged custom of pedestrians 
crossing the railroad tracks from which a possible inference 
of implied invitation to cross might have been drawn. But 
the Court then left the case to the Jury solely on the issue 
of express invitation by the engineman, with no mention of 
implied invitation. And this issue was improperly left to 
the Jury because of lack of proof of the engineman’s author¬ 
ity to invite trespass on a locomotive under his employment 
and in violation of a Police Regulation. 

The Court approved, during argument for the Appellee, 
a statement of counsel regarding the engineman’s knowl¬ 
edge of the slack not having run through which was unsup¬ 
ported by any evidence. 

And finally, on the poll of the Jury, a variation in state¬ 
ment of the amount of the verdict occurred, under circum¬ 
stances which can be considered on oral argument, if the 
Court so desires. 
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ARGUMENT. 

The First Point. The Court Erred in Denying, Before Ar¬ 
gument, All Prayers for Instructions of Appellant, 
Except Such as Might be “Covered” in the Oral 
Charge, Which the Court, After Argument, Would 
Give. 

At the close of the case, the Court asked counsel for pro¬ 
posed instructions and said (appellant’s App. 82): 

“The Court. Let me have them and proceed with the 
argument. • • •” (Counsel asked to confer with the 
Court and the Jury was excused and left the court¬ 
room.) 

Counsel in reply said (appellant’s App. 83): 

“Mr. McGuire. I want to point out first, your Honor, 
that it is very difficult to argue a case to the jury when 
counsel do not know what the instructions are going to 
be. We might tell the jury that they will be instructed 
one way, and your Honor will instruct them just con¬ 
trariwise. I believe that under the rules counsel are en¬ 
titled to a ruling by the Court on the instructions before 
they are required to argue the case to the jury. 

The Court. The only question involved here is a ques¬ 
tion of negligence of the plaintiff and the engineer. I 
will instruct the jury what negligence is and define it for 
them. I will instruct them that if the plaintiff was neg¬ 
ligent, and they find that he was negligent and failed to 
use care and ordinary safety, he cannot recover. I 
think the question of whether or not he was invited to 
cross that railroad train is a question for the jury. 
What else is there to the case? 

Mr. Hirshman. I don’t think there is anything. 

Mr. McGuire. We could not be sure unless we knew 
or until we knew what your Honor’s instructions were 
going to be. On the question of bias, and so on, we can 
argue that? 

The Court. Of course, I will instruct the jury as to 
burden of proof, weight of evidence, credibility of wit¬ 
nesses, and all that—those stock instructions we usually 
give. 
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Mr. Hirshman. I will withdraw my prayers. 

The Court. No, that is all right. I want them. My 
practice is usually this: that the proposed instructions 
are refused except insofar as they are covered by the 
instructions given by the Court. That preserves your 
exceptions, you see.” • • * (appellant’s App. 83) 
• •••••• 

(Appellant’s App. 87) “Mr. Gower. Have we the 
results of your Honor’s determination of our prayers? 
I think we ought to have that under our practice. 

The Court. That is your practice here? 

Mr. Gower. Yes, that is our practice. • • • 

Mr. Hirshman. Yes, that is our practice. 

• •••••• 

(Appellant’s App. 88) “Mr. Gower. There has been 
no prayer on the running in of the slack. 

The Court. I will use the one that was given by 
Judge Bailey. 

Mr. Gower. I see. It is understood, of course, that 
we have our objection. 

• •••••• 

Mr. Gower. My function is simply to have it under¬ 
stood that our objections stand to the denial of our 
prayers. 

The Court. Yes, that is right. All the prayers or in¬ 
structions of the defendant, except so far as they are 
covered by the instructions the Court gives, will be re¬ 
fused and are refused. 

Mr. Gower. Our objection is noted to that action of 
the Court. 

The Court. Bring the jury in.” (appellant’s App. 

88 ) 

Rule 51 of the Federal Rules of Civil Procedure provides 
in part: 

“Rule 51. Instructions to Jury: Objection. At the 
close of the evidence or at such earlier time during the 
trial as the court reasonably directs, any party may file 
written requests that the court instruct the jury on the 
law as set forth in the requests. The court shall inform 
counsel of its proposed action upon the requests prior 
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to their arguments to the jury, but the court shall in¬ 
struct the jury after the arguments are completed. 


Immediately on the Court’s statement that Appellant’s 
requests would be refused, counsel for Defendant, as quoted 
above, said: 

“I believe that under the rules counsel are entitled to 
a ruling by the Court on the instructions before they 
are required to argue the case to the jury.” 

and later the Court was informed that the course which he 
was planning to follow was contrary to the practice of this 
jurisdiction, but counsel were unable to secure any change 
or modification of the Court’s position. 

Rule 51 imposes a definite obligation on the Court and 
the course followed by the Court was in direct and arbitrary 
opposition to this rule. The Court first stated his usual 
course (appellant’s App. 83) adding “That preserves your 
exceptions, you see”—. And then, after discussion and 
ample opportunity for consideration, and over the protests 
of counsel, the Court went into the matter again and denied 
“all the prayers or instructions of Defendant except inso¬ 
far as they are covered by the instructions the Court gives”. 
Counsel for Appellant noted objection to the action of the 
Court and the Court ordered the return of the jury and ar¬ 
gument began. 

This action of the Court requires reversal of judgment. 

Second Point (a). 

The Appellant’s Prayers Nos. 8, 9, and 16 were 
thus denied in consequence of the above course fol¬ 
lowed by the Court, for the matter of these prayers was not 
mentioned in the oral charge of the Court. Prayer No. 9 
was also specifically denied by the Court. 

Prayers Nos. 8 and 9 were based on the Police Regulation 
(appellant’s App. 59, 60) which read as follows: 
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1 ‘Article XXV. Sec. 15. No unauthorized person 
shall loiter, walk, ride, drive, or otherwise trespass 
upon the tracks; or upon the bridges or elevated or 
depressed structures carrying tracks; or upon loco¬ 
motives or cars operated on tracks; or in tunnels de¬ 
signed or used solely for the accommodation of tracks 
of any steam railroad company operating in the Dis¬ 
trict of Columbia.’’ 

This Regulation was of fundamental importance for on 
its construction and application depended whether or not 
Appellant owed any duty of care at all to the Appellee. 
Unless Appellee was an authorized person, he was a tres¬ 
passer to whom no duty of care was owed until discovery 
of his peril. 

Prayer No. 8 follows: 

“If the Jury find that the plaintiff attempted to cross 
over between the locomotive and a car coupled thereto 
in defendant’s train, by stepping up on the connection 
between said locomotive and car; and that said train 
(was then in motion or) had been in motion immedi¬ 
ately prior thereto, on defendant’s tracks, then, the 
Jury are instructed that such act of the plaintiff was 
in violation of the Police Regulations of the District 
of Columbia and constituted him a trespasser to whom 
the defendant owed no duty of care; unless the Jury 
find that plaintiff was authorized to pass between such 
locomotive and car by some one having from the de¬ 
fendant power to give such authority to the plaintiff.” 

This Prayer fairly states the effect of the Police Regula¬ 
tions and meets the only objection of opposing counsel (ap¬ 
pellant’s App. 84) by giving the Jury full opportunity to 
find Appellee’s going upon the engine not to be a trespass 
if he was authorized so to do. 

Denial of this Prayer was plain error. The Court ad¬ 
mitted proof of the Police Regulations and then denied this 
Prayer and failed to mention the Regulations in the oral 
charge. Appellant’s counsel considered that they were not 
permitted to refer to the Regulations in argument and the 
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Regulations apparently dropped out of the case to the great 
prejudice to the Appellant. 

The Court seemed to think that Prayer No. 9 deprived 
the jury of opportunity of consideration of the effect of 
the alleged custom of crossing-over but the Appellant con¬ 
siders the proof of the custom to have been erroneously 
admitted. Further the Court’s attempted justification of 
the refusal of Prayer No. 9 is hardly valid since the Court 
left the case to the Jury solely on the issue of express invi¬ 
tation without any reference to the alleged custom or any 
mention whatever of it. The denial of Prayer No. 9 was 
error. 

Prayer No. 16 was as follows: 

“If the Jury is unable to arrive at a verdict by a fair 
preponderance of the evidence or their minds are in a 
state of equipose with regard to the issues in the case, 
then their verdict should be for the defendant.” 

This Prayer was approved by this Court in Dixon v. Great 
Falls Company, 43 App. D. C. 206, at 213. The case under 
review presented unusual opportunity for the play of sym¬ 
pathy and prejudice. In the Court’s charge, the jury was 
told, “You will determine these questions from the evi¬ 
dence. Was the Plaintiff negligent at the time and place in 
question. • • • Was the Defendant’s engineer of the de¬ 
fendant company negligent at the time and place in ques¬ 
tion.” But suppose one or more jurors could not honestly 
make up their minds on the second question? The action 
of the “slack” because of the effect of train movement, of 
speed of train, of character of stop—whether quick or slow, 
of effect of gravity, was not an easy matter to understand. 
Jurors might be in doubt and unable to make a finding for 
either the Plaintiff or Defendant and for that very reason 
be under an obligation to return a verdict for the Defen¬ 
dant. The Court’s denial of Prayer 16 was error. 
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Appellant’s Fourth Prayer (b). 

The action of the Court in placing upon counsel the insur¬ 
mountable handicap of arguing the case without knowledge 
of the action the Court would take on Prayers for Instruc¬ 
tions was the subject of full and ample objection which ex¬ 
tended to the denial of such Prayers as were not “covered” 
in the oral charge. 

Only the judgment of this Court (if the Court be called 
upon to consider the matter) will determine what matters 
in the Prayers submitted were “covered” in the oral 
charge. The inquiry brings endless debate and its final 
determination would have to be the act of an ultimate tri¬ 
bunal. 

The contention of Appellant is that this matter of 
Appellants’ Fourth Prayer—“if the injury was solely 
the result of his own negligence” was not “covered” 
by the only matter in the subsequent oral charge which bore 
a resemblance to the idea and language of the Prayer, that 
is, “and if so, did such negligence cause or contribute to 
cause the injuries. * * *” The phrase “cause or” might 
easily escape the ears of the jury. The phrase is deceiv¬ 
ing by its brevity and the absence of amplification—of full 
and fair explanation makes it a pitfall. The phrase comes 
very far short of a fair statement of the idea of the Prayer 
and the consequent denial of the Prayer was error. 

Appellant’s Eleventh Prayer (c). 

Appellant’s Eleventh Prayer read in part: “And if you 
further find that the plaintiff was injured before the engi¬ 
neer moved his engine, you are instructed that there was 
no negligence on the part of the defendant and your verdict 
must be for the defendant”. 

Engineman Powers stated that the engine was standing 
still (appellant’s App. 8): “When this man went up, the 
engine was standing still”; (appellant’s App. 9): “Well, 
when this man hollered, I just formed an idea of what hap¬ 
pened and I released the brake and pulled the bar back 
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• * * (appellant’s App. 9). Thus there was evidence 
that the Appellee was injured before the engineman moved 
his engine as stated in the prayer. The Appellant was thus 
entitled to have the Jury so instructed. 

The Court’s general denial of Appellant’s prayer stood 
as to this matter of Appellant’s Eleventh Prayer and the 
matter was not salvaged from the general denial of Appel¬ 
lant’s prayers by being later “covered” in the oral charge. 

Appellant’s Prayers No. 13, 14, and 15 (d). 

There is no real conflict as to the manner in which Appel¬ 
lee’s injury was incurred. Appellee and the engineman 
alone testified as to what happened. Appellee said: “I 
walked over to the engine and put my left foot on the step 
of the engine * * * and grabbed hold of the car, and at the 
same time put my foot up on the coupler. At that time the 
train started and caught my foot. I don’t remember much 
after that because I was hurt right bad.” (appellant’s 
App. 17) 

But Appellee’s perception was had under circumstances 
of great emotional stress, and was limited in time to one or 
two seconds, not more. His statement that the train 
“started” can mean no more than that the coupler and 
draft gear suddenly moved. (There were in fact two slight 
movements, the first, the coming-in of the slack which forced 
the draft gear against the coupler (Defendant’s Ex. No. 1) 
and caught Appellee’s foot between the coupler and draft 
gear; and the second, the slight movement of the engine 
due to the engineman’s release of the engine brakes, which 
allowed the engine to move slightly away from the car, and 
thus re-opened the space between the coupler and the draft 
gear sufficiently to free Appellee’s foot.) 

The fact that Appellee was “hurt right bad” undoubt¬ 
edly interfered with his perception and realization of the 
character of the very slight engine movement due to the 
release of the engine brakes, and Appellee’s testimony is 
therefore necessarily limited to the first movement, the 
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coming-in of the slack which Appellee, very naturally un¬ 
der the circumstances, spoke of as the start of the train. 
It was the slack which caused the injury, and the release 
of the brakes which freed Appellee’s foot. The engineman 
did not “start” the train. He had not received the signal 
for which he was waiting, and which was necessary before 
he could properly move the train. 

The movement which caused Appellee’s injury was the 
coming-in of the slack. The function and the action of 
spring slack have already been described in the Statement 
of the Case. It is obvious that this movement and the exact 
time of its occurrence depend on the speed at which the en¬ 
gine was moving, and the speed of the stop, and the grade 
of the track; hence, the engineman has not only no control 
over the action of the spring slack, but cannot know under 
any set of circumstances (except possibly in extreme cases) 
exactly whether the movement will occur or not, and how 
soon after a stop or start it may be expected to occur. 

On this very important element in the case, the Appellant 
presented three Prayers for Instructions, numbered 13, 14 
and 15, as follows: 

(13) “If the jury find that what has been called the 
taking up of the slack is the automatic shortening of 
the draft gear of the train, and that this shortening of 
the draft gear is brought about by several causes, such 
as the movement of the train, or the cessation of move¬ 
ment of the train, or the grade of the track on which 
the train rests; and if the jury further find that the 
engineman had no direct control over this automatic 
action of the draft gear in talking up the slack; and 
if the jury still further find that the catching of plain¬ 
tiff’s foot in between the coupler and the draft gear, 
and plaintiff’s consequent injury occurred, not by rea¬ 
son of a direct act of the engineman but as a result of 
the automatic action of the draft gear, then the jury 
are instructed that the plaintiff’s injury was not caused 
by any negligence of the defendant, and their verdict 
must be for the defendant.” 

(14) “If the jury find that the engineer waved plain¬ 
tiff to cross over the couplers and that as plaintiff at- 
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tempted to cross, the engineer did not move the en¬ 
gine, but plaintiff’s injury resulted from the running- 
in of the slack over which the engineer had no control, 
they are instructed that the defendant was not negli¬ 
gent and their verdict must be for the defendant.” 

(15) “If the jury finds that plaintiff’s foot was in¬ 
jured by the running-in of the slack which, owing to the 
grade, automatically ran toward the engine when the 
engine was stopped and there was no movement of the 
engine by the engineer, they are instructed that the de¬ 
fendant was not negligent and their verdict must be for 
the defendant.” (appellant’s App. 107, 108) 

But the Prayers were denied under the practice adopted 
by the Court, and the only mention of the subject in the oral 
charge was the following: 

“Was it caused by some negligent act of the engi¬ 
neer, or was it caused by something over which the 
engineer had no control? 

There was testimony to the effect that the engine was 
pushing these cars in front of it up a slight grade and 
that when the engine was brought to a stop then the 
cars began to settle back due to what has been testified 
to as a slack or a space between the couplings which 
would allow a certain movement between the cars— 
that is, that usually the coupling is not tight so there 
is no movement between the cars, but there is a certain 
amount of slack or movement caused by that slack 
being taken up and the cars settling back against the 
engine. Now, that is one of the questions for you to 
determine in connection with the question of whether 
or not the engineer was guilty of negligence.” (ap¬ 
pellant’s App. 93) 

Counsel for Appellee tried to have it appear that the en- 
gineman, although knowing Appellee to be between the en¬ 
gine and car, negligently or deliberately started the train, 
and that this movement caught Appellee’s foot. But the 
testimony of the engineman and the physical facts show 
the injury to have been due solely to the action of the spring 
slack. The fact that the engineman had no control over the 
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action of the slack became, then, of such importance that a 
clear, full and definite statement concerning it should have 
been made to the jury. In the rejected prayers, effort was 
made to specifically set out the causes of the coming-in or 
taking-up of spring slack, and the absence of control by the 
engineman over the condition was positively stated and 
emphasized. 

In the oral charge, the absence of control by the engine- 
man over the spring slack is not only not definitely ex¬ 
pressed, it is not stated at all, but left only to inference. 
“Was it caused by some negligent act of the engineer or 
was it caused by something over which the engineer had 
no control?” The Court said: “There was testimony to 
the effect that—” and then follows matter which is very 
indefinite and inconclusive: “ * * * There is a certain 
amount of slack or movement caused by that slack being 
taken up * * No question, no matter calling for answer 
appears in the part of the charge beginning, “There was 
testimony to the effect”—and yet the Court ended this part 
of the charge with the statement: “Now, this is one of the 
questions for you to determine in connection with the ques¬ 
tion of whether or not the engineer was negligent.” 

Appellee and Appellant are agreed that the engineman 
had no control over the operation of the slack and that no 
charge of negligence against the engineman could be based 
on the automatic action of the slack. 

The testimony of Appellee that his injury was caused 
by the starting of the train is based on a recollection obvi¬ 
ously uncertain and confused by his being “hurt right 
bad” at the time. Strictly, there was hardly enough proof 
to take the case to the jury on this point and the testimony 
of the engineman is clear and positive that the injury was 
caused not by any starting of the train (which would have 
been a second movement) but by the coming-in of the slack 
which was the first movement. 

With this proof before it, the Jury could very reason¬ 
ably have been expected to find that there was no starting 
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of the train but that the injury was caused by the coming-in 
of the slack with which the engineman had nothing to do 
and for the action of which he was not in any way respon¬ 
sible. The Appellant was absolutely entitled to a clear and 
adequate instruction on this evidence. Appellant’s Prayers 
14 and 15 were specifically and by number denied by the 
Court and Prayers 13, 14, and 15 were denied under the 
practice adopted by the Court. And the confusing and in¬ 
adequate reference in the oral charge did not salvage 
Prayer 13 from the general denial under the Court’s prac¬ 
tice. 

The Court’s denial of these prayers was in error and the 
resulting damage to the Defendant was incalculable. 

Points Three, Four, and Six. 

The development and expansion of the theory of the 
Appellee’s case has been interesting. In the Complaint 
filed May 15,1940, the charge of negligence is: 

“said defendant did then and there carelessly and 
negligently cause said freight train to be put in motion 
while plaintiff was between the locomotive and a freight 
car of said freight train when the defendant knew or 
should have known that the plaintiff was in a position 
of peril.” (appellant’s App. 2.) 

Just the mere presence of the Appellee between the locomo¬ 
tive and a freight car; no explanation as to how he got there 
and certainly no suggestion that he was there by invitation. 

The testimony of Mr. Foster, Claim Agent of Appellant, 
is that in a statement made October 8, 1937, by Appellee, 
he said: 

“I then looked up at the old man, meaning the en¬ 
gineer, he nodded at me as if to go through. I said 
nothing to him. He gave me no hand signal was only a 
nod of his head. # * * Am positive the engineer didn’t 
waive at me.” (appellant’s App. 104.) 

No hand signal yet; just a nod of the head. 
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Appellee testimony at the first trial is not in this record. 

But in his testimony at the second trial, Appellee said: 

“The engine was to my left, I would say about 25 or 
30 feet. I started out, and as I looked, the engineer 
nodded and beckoned me through. • • • (appellant’s 
App. 17.) 

The situation is now full-blown into one consequent upon an 
unmistakable invitation by head and hand. 

And this brings forward several questions; as to the 
nature and character of the alleged act of the engineman; 
the scope of his employment; the extent of his authority to 
direct or invite the Appellee to cross over the train on the 
couplers; and whether a verdict should not have been di¬ 
rected for the Appellant for failure of proof by the Appel¬ 
lee to fix responsibility upon the Appellant for the alleged 
act of the engineman. 

Appellant presented these matters by Motion to the Court 
several times during the course of the trial, but the ruling 
was reserved. The final presentation was in Appellant’s 
Prayer for Instruction No. 1 which was denied by the Court 
and objection noted (appellant’s App. 84, 87, 88). There 
was no testimony as to the nature of the employment of 
engineman Powers by the Defendant, except that Powers 
sat in the cab of the engine and that he was the engineman 
in charge of the engine. There was no testimony as to the 
extent of the authority which the engineman had from the 
Appellant and whether it included authority to invite Ap¬ 
pellee to cross over the couplers and draft gear. But there 
was in evidence the Police Regulations providing that no 
unauthorized person should trespass upon locomotives or 
cars operated on tracks. 

There was the testimony of Appellee that engineman 
Powers nodded and waved Appellee across; and the testi¬ 
mony of Powers in his deposition that he did not do so. 

In order to show authority sufficient to take his case to 
the Jury, it would seem that Appellee would have to avoid 
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the effect of cases such as Jones v. Baltimore and Ohio, 
4 App. D. C. 158. In that case, plaintiff, bound for Gaith¬ 
ersburg, Maryland, boarded a train at Washington, and 
asked a person whom he supposed to be the conductor, 
whether it was the train for Gaithersburg, to which in¬ 
quiry, the reply was; “No, it is for Baltimore, and if you do 
not want to go to Baltimore, you had better get off”. The 
train was then running between three and four miles an 
hour. Plaintiff without asking to have the train stopped or 
how far it was to the next stop, stepped off the train and his 
arm was broken in his fall. The court instructed the jury 
in part; (page 167) “Was this direction, if it was a direc¬ 
tion, in the form of a command, or was it given in such a 
way as to necessitate the action of the plaintiff in getting off 
the train? 

“If not, if it were a mere suggestion by an officer of the 
company upon which the plaintiff could act or not, as he saw 
fit, and the plaintiff was not an infant, and not non compos 
mentis, he was called upon to exercise his own judgment, 
and he is responsible for the exercise of his own judgment.” 

This Court, through Mr. Chief Justice Alvey, said in part; 
(Page 169) 

“Indeed, but for the rulings previously made in 
the case, it may be questionable whether the learned 
judge below should not have taken the case from the 
jury; for taking the testimony of the plaintiff as being 
in all respects true, and conceding that there had been 
negligence on the part of an employee of the defendant, 
it is difficult to perceive upon what rational principal of 
human action he could claim a verdict in his favor for 
the injuries received. It was the single act of the plain¬ 
tiff, willed by himself, in attempting to leave the mov¬ 
ing train, that produced the injury, and such injury 
would not have occurred, but for that act of the plain¬ 
tiff, done in the exercise of his own free power of voli¬ 
tion. * * 

On this matter of the authority of Powers to bind 
the Appellant by an express invitation to cross, it 
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seems that on reason and authority, a mere operat¬ 
ing employee had not from a railroad company any author¬ 
ity whatever to invite a trespass in violation of a Police 
Regulation. 

In Lynch v. B. & M. Co., 226 Mass. 522, (116 N. E. 248) 
the Court said in part at pg. 526: 

“The Plaintiff’s second contention is that she was 
invited by the crossing tender to cross the defendant’s 
tracks outside the limits of the crossing. There was 
evidence that the crossing tender did invite her to do 
so. But we are of opinion that that was not an act 
within the general scope of authority of a crossing 
tender and that it does not bind the defendant. A cross¬ 
ing tender’s duty is to protect persons using the cross¬ 
ing. He has no authority to invite people to cross the 
tracks of the railroad at points outside of the crossing. 
R. L. c. Ill, § 249, makes it a criminal offence to walk 
on a railroad track. This means of course outside of 
a crossing. A person who crosses a track in violation 
of that section is a trespasser. Wright v. Boston & 
Albany Railroad, 142 Mass. 296. It is not within the 
general scope of the authority of a crossing tender to 
waive this provision of law and invite a person to cross 
the track contrary thereto.” 

# 

And even where no Police Regulation or Ordinance for¬ 
bids the trespass, no implied authority would seem to pro¬ 
ceed from the employment: 

Duree v. Wabash, 241 Fed. 454, at pg. 457. 

“Clearly this boy was where he had no legal right 
to be. He was not a passenger, and was not upon the 
engine for the purpose of assisting in its operation in 
any way, but merely riding there with the permission 
of the engineer, and without the consent of the defen¬ 
dant company. The defendant owed him no duty, there¬ 
fore, except, as above stated, not to wantonly or will¬ 
fully injure him. Any other duty toward him could 
only spring up on the part of the defendant by an act of 
the engineer coming within the scope of the engineer’s 
employment.” 
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And in Sheridan v. B. & 0. RR. Co., 101 Maryland, 50, 
(60 At. 280) relied upon by Appellee, where no trespass 
ordinance was involved, the Court assumed the lack of 
authority in stating (pgs. 57, 58): 

“If we admit that it was beyond the scope of the 
brakeman’s employment to bind the appellee by the 
express invitation to cross the train which he gave 
to the appellant at the time of the accident * * V’ 

The present case, Papa v. B. & 0. RR. Co., is definitely 
one of express invitation. The Sheridan case is quite 
plainly not a case of express invitation but of implied in¬ 
vitation. 

Evidence subsequently admitted (erroneously as Appel¬ 
lant contends) of a custom of crossing over trains did not 
strengthen the position of Appellee and Appellant submits 
that verdict should have been directed for lack of proof of 
authority from the Appellant to the engineman to invite 
persons to cross over the coupler and draft gear. 

But the trial court was impressed with the Sheridan case 
from the start and said: 

“If you can prove anything that is within gunshot of 
this case of Sheridan v. Baltimore and Ohio with refer¬ 
ence to assent and acquiescence of the railroad com¬ 
pany in the violation of the rule, why, I may permit it; 
but I think this testimony is admissible now. • • •** 
(appellant’s App. 56) 

And interest in the Sheridan case apparently led the Court 
into a further error, that is: 

The Court Erred in Admitting Proof of An Alleged Custom 
of Pedestrians to Cross Over the Couplers and Draft 
Gear of Trains on K Street. 

The evidence relied on to show alleged custom follows: 

Papa testimony: 

“• * # As I had done many times before, I walked 
over to the engine and— 
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Mr. McGuire. I object to that and move that it be 
stricken. 

The Court. Objection overruled. 

The witness. I walked over to the engine and put my 
left foot on the step of the engine * * * and grabbed 
hold of the car and at the same time put my foot up on 
the coupler.” (appellant’s App. 17.) 

• •••••••• 

“Q. You testified you had been through those cars 
many times before? A. Yes. 

Q. Had you seen others go through the freight 
trains? A. Yes.” (appellant’s App. 18.) 

“Q. And had that particular engineer ever signaled 
you to go in between an engine and a coupled freight 
car prior to this injury? 

A. At that time, he hadn’t, no, sir. # • • He 

hadn’t up, prior to that time, no. * * •” (appellant’s 
App. 29, 30.) 

Power’s Deposition. (Printed in appellant’s App. 
5 to 15, but read in evidence on appellant’s App. 66.) 

(appellant’s App. 10.) “Q. Would it be a usual thing 
for them to step on one or the other and then go upon 
the coupler and go through? 

A. Well, I don’t know. Lots of times they put their 
hands on the engine or car and throw their feet up. I 
don’t say they did that but I have seen other men do 
that. I am speaking of men working with the engine 
now, they just put their hands probably on each bumper 
and just throw their feet up, but I don’t say these 
people did that.” 

• •••••••• 

“Q. As a matter of fact, it was a habit of these men, 
that worked on the south side of K Street to climb 
through these cars and go to the other side? 

A. I don’t know whether it was or not. I can’t recall 
when they did. I have seen them do it, but I don’t 
know whether it was those men or not. 

Q. But you have seen men? 

A. I have seen men but never crossed before the en¬ 
gine. 

Q. As a matter of fact, don’t they frequently go 
through there when the cars are standing still? 
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A. Probably they have. Lots of them do it, yes. Not 
only that kind of men, but children will crawl through 
there if you don’t watch them. You have to be after 
them all the time. Boys, right underneath the cars 
they go.” (appellant’s App. 13.) 

• •••••••• 

(appellant’s App. 14) “Q. You said just now that 
the men on that street never cross in front of the en¬ 
gine. Do you mean by that— 

A. I mean between the cars. If I had cars ahead 
of me. 

Q. You mean that when cars are in front of your 
engine being pushed on the street or going to be moved 
on the street they don’t cross through between the en¬ 
gine and the car? 

A. They hadn’t none that I know of, before that. 

• * (appellant’s App. 14.) 

Bennington’s testimony: 

“Q. Prior to October, 1937, had you ever had occa¬ 
sion yourself to cross over between the engine and the 
trains when those trains were parked on K Street? 

*••*••••• 

A. A number of times. 

Q. Did anybody give you permission to cross over 
on those occasions? 

• •••••••• 

The witness. Well, I have seen bunches of us that 
have been on our way across the street, and the trains 
would be out there moving one way and then the other, 
and stop for a second, and we would holler at them and 
they would beckon us across. 

Q. When you say “they” who are “they”? 

A. Flagman, engineers, brakemen. 

Q. Were those the flagmen, engineers and brakemen 
of trains parked there at the time? 

A. That is right. 

Q. Do I understand that in addition to yourself cross¬ 
ing over on occasions, there were other men crossing 
over continuously, daily? 

A. Yes, sir.” (appellant’s App. 73.) 

• •••••••• 
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(appellants App. 74.) “Q. On those occasions when 
you have gone through, have you gone between two 
freight cars? 

A. I have been between two freight cars. 

Q. How did you go through? 

A. Well, right over top. Most of the time right over 
top of the draw head. 

Q. Did you step on the coupler itself? 


A. Yes. 


Q. This is between two freight cars? 

A. Yes. 

Q. You have done that when there was an engine 
attached to the cars? 

A. Yes. 

Q. And the engine had steam up? 

A. Yes. 

Q. And when the engine had just come to a stop? 

A. I couldn’t say whether he had just come to a stop 
or had been standing there. 

(appellant’s App. 75.) Q. I am just asking you if 
you have done it immediately after you have seen the 
train stop. 

A. Well, yes, because I wouldn’t know how long he 
was going to stand there or which way it was moving. 
• * (appellant’s App. 75.) 

The testimony as to the interruption by trains of passage 
across K Street is as follows: 

Papa’s testimony: 

‘ 1 Q. And how often would you say these trains came 
by and would block these intersecting streets? 

A. You mean how often they came down K Street? 
Well, they started about seven thirty, eight o’clock 
in the morning, and they was there anywhere up to 
nine, ten o’clock at night. Any time of the day you 
are liable to come down either way, come down off Wis¬ 
consin and come down K Street, and go to turn into 
the yard there, east entrance into the yard, and be¬ 
cause they made the circle there, and they would be 
blocked up.” (appellant’s App. 26, 27.) 
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Bennington’s testimony: 

“Q. For how many blocks do those trains usually 
stretch? 

A. Well, at times it is three whole blocks. 


A. Well, I have see bunches of us that have been on 
our way across the street, and the trains would be out 
there moving one way and then another, and btop 
for a second, and we would holler at them, and they 
would beckon us across.” (appellant’s App. 73.) 

In conference at the bench and out of hearing of the jury, 
the following partial restatements of the above evidence 
were made, first, (appellant’s App. 56), by counsel for Ap¬ 
pellee. 

“They were tied up every day from 6 o’clock in the 
morning until 10 o’clock or 11 o’clock at night.” 

And by the Court. 

The plaintiff or any other user of the highway, 
had a perfect right to cross that crossing. It seemed 
that the crossing was continually blocked with trains, 
and the custom undoubtedly grew up there to permit 
these workingmen, who had to go back and forth to the 
restaurant, to move over that crossing and cross be¬ 
tween the trains. They could not be blocked there. 
You could not expect this plaintiff to wait there for a 
half hour in going to or from lunch. * * (appel¬ 
lant’s App. 86.) 

Reference is made to the above statements of Court and 
counsel to avoid confusion on hasty reading. Of course, 
these matters are not only not evidence, but are very im¬ 
perfect attempts at restatement of the testimony. Note 
the question of counsel on page 26. 

“And how often would you say these trains came by 
and would block these intersecting streets?” 

No intersecting streets were blocked because no streets run 
across K Street in the area involved in the case. Jefferson 
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Street opens out of K Street to the north but does not cross 
K Street. Zamer’s Lunch to which Papa said he was going, 
is on the west side of Jefferson Street and every move or in¬ 
tended move of Appellee was to the west of Jefferson Street. 
Only one street was involved in this accident, and that was 
K Street. The plat, Plaintiff’s Exhibit No. 1 shows this 
plainly. Papa brings this out in his answer; he avoids the 
question involving intersecting streets, and says: 

“You mean how often they come down K Street?”, 
(appellant’s App. 26, 27.) 

And Papa’s entire answer has nothing to do with pedestrian 
passage across K Street, but concerns only the movement 
of trucks along K Street. 

The comment of the Court (appellant’s App. 86) (made 
of course in conference at the bench and out of hearing of 
the Jury) is even more inexact and misleading. 

K Street was the only street involved. The only men 
mentioned as crossing K street were employed on the south 
side of K Street, west of Jefferson Street. The Court rec¬ 
ognized the alleged custom as confined to “men who had to 
go back and forth to the restaurant.” But, again, the place 
of employment of the men and also the restaurant were 
both west of Jefferson Street, which according to the plat, 
Plaintiff’s Exhibit No. 1, would seem to terminate at the 
north building line of K Street. 

The Court says that the Appellee had a perfect right to 
use “that crossing”, and persists in referring to “that 
crossing.” But there was no crossing in the sense of an in¬ 
tersecting street crossing. Papa’s attempted passage 
across K Street cannot even be described as having been 
made in the “middle of a block” because there were no 
“blocks” on the south side of K Street, just continuous 
business and industrial occupation from 29th Street to 31st 
Street, with a street opening for Jefferson Street, solely on 
the north side of K Street. 

But this “perfect right” to cross must be reconciled with 
rights given, by Congress to the Georgetown Barge Dock 
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and Elevator Company, the predecessor of the Appellant. 

(Defendant’s Exhibit No. 5.) This Act provides in part: 

An Act to Incorporate the Georgetown Barge, Dock, 
Elevator, and Railway Company. (25 Statutes at 
Large 492.) 

Be it enacted by the Senate and House of Represen¬ 
tatives of the United States of America in Congress 
assembled, That # * * their associates and assigns be, 
and they are hereby, created a body corporate onder 
the name of the Georgetown Barge, Dock, Elevator, 
and Railway Company, with authority to build and 
maintain a dock or docks on the Potomac River west of 
Rock Creek, and to receive therein, and send there¬ 
from, barges, vessels, cargoes, and railway cars, from 
and to any points on the Potomac River and its tribu¬ 
taries and coastwise; and to construct and maintain 
single or double track railways in the city of George¬ 
town or West Washington, District of Columbia, 
through and along Water street, beginning at a point 
on the west side of the Aqueduct Bridge, through and 
along said Water street, under said bridge to the east¬ 
ern terminus of said Water street at Rock Creek, with 
the privilege of extending its tracks from the intersec¬ 
tion of Water street and Washington or Thirtieth 
street along Washington or Thirtieth street to the 
Potomac River, and from the intersection of Virginia 
avenue and Washington or Thirtieth street along Vir¬ 
ginia avenue to Rock Creek, with sidings, turn-outs, 
turn-tables, and switches necessary for the delivery of 
cars to warehouses and depots along said streets; and 
also to construct and maintain warehouses, depots, and 
elevators in said city of Georgetown or West Washing¬ 
ton, with the right to receive and dispatch boats and 
freight of all kinds, and to run cars on said tracks, 
sidings, switches, turn-outs, and turn-tables, propelled 
by steam, horse, or electric power The tracks of 

said railway, the space between the tracks, and two feet 
beyond the outer rails thereof, which this franchise is 
intended to cover, shall be at all times kept by said cor¬ 
poration well paved and in good repair at its own ex¬ 
pense and subject to the approval of the Commissioners 
aforesaid.” 
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It would seem that this legislation goes a long way towards 
the establishment of a special, industrial area along this 
part of K Street, with very extraordinary, preferential 
rights therein in the holder of the franchise, and that there 
must necessarily be a corresponding limitation on the rights 
of other users, or at least an accommodation or reconcile¬ 
ment of conflicting rights. And this character of the area 
persists, Appellee having mentioned by name ten industrial 
plants in this very small area. Any view of the reasonable 
use of this franchise could not overlook the inbound and 
outbound steam railroad shipping requirements of these 
plants. 

Consider the authority to construct through and along 
Water (K) Street, single or double track railways, with 
sidings, turn-outs, turn-tables, and switches necessary for 
the delivery of cars to warehouses and depots along said 
streets; also, the right to receive and dispatch boats and 
freight of all kinds, and to run cars on said tracks, sidings, 
switches, turn-outs, and turn-tables, propelled by steam, 
horse or electric power. Note also the requirement that 
the tracks, the space between the tracks, and two feet be¬ 
yond the outer rails thereof, which the franchise is intended 
to cover, shall at all times be kept by said corporation well 
paved and in good repair at its own expense. 

If to this situation be added the application of a Police 
Regulation providing that no unauthorized person shall 
• • • trespass upon the tracks of any steam railroad; * * • 
or upon locomotives or cars operated on tracks, it would 
seem that responsibility for personal injuries incurred in 
the exercise of such a franchise would require more founda¬ 
tion that an inference that the franchise holder had waived 
rights, upon any such proof of custom as was offered in this 
case. 

The Court seemed continually to think in terms of the 
Sheridan case, which was the only case relied upon to sup¬ 
port the admission of the proofs of custom. 

The Sheridan case is essentially different from the Papa 
case in at least these particulars: 
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Sheridan 

Express invitation was 
disregarded; the decision 
was based on implied invita¬ 
tion. 

Street intersections were 
involved; Barney Street, 
Hanover Street. 

The street crossing was 
about the middle of a stiff up 
grade, on which almost every 
long freight train became 
stalled. 

Trains were stalled and 
waited for a helper engine 
for ten minutes to an hour or 
more. 

Plaintiff walked along the 
stalled train from Barney 
Street to Hanover Street 
and back. 


No Ordinance or Police 
Regulation prohibited plain¬ 
tiff^ crossing over the train. 


Papa 

There was testimony of 
express invitation, and the 
oral charge was based exclu¬ 
sively on express invitation. 

No street intersections 
were involved. 

No proof that trains were 
ever stalled or could not be 
moved either way. 


No time delay over five 
minutes was shown. 


Appellee when he crossed 
over the coupler was 54 feet 
from the end of the standing 
train. It is a fair inference 
that Appellee could have 
walked on the street pave¬ 
ment around the west end of 
the train and have been on 
the north side of the train 
after proceeding about 62 
feet. 

A Police Regulation pro¬ 
hibited trespass upon tracks, 
locomotive and cars. 


The test set up by this Court for the validity of a custom 
is that it must be definite, uniform and well-known and 
should be established by clear and satisfactory evidence. 
U. S. Shipping Board v. Levensaler, 53 App. D. C., 322, at 
page 326. The only proof on which the alleged custom can 
be based is that of Papa and Bennington. Papa does not 
definitely testify that he crossed over the couplers and draft 
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gear of a train by invitation of any employee of Appellant 
prior to his injury. 

The pertinent matter in Bennington’s testimony is: 

“• • • I have seen bunches of us that have been 

on our way across the street # * * we would holler at 
them and they would beckon us across. • * • Flagmen, 
engineers and brakemen. • • • Q. Were those the flag¬ 
men, engineers and brakemen of trains parked there at 
the time? A. That is right. Q. Do I understand that in 
addition to yourself crossing over on occasions, there 
were other men crossing over continuously, daily? A. 
Yes, sir.” (appellant’s App. 73) 

All of these statements are just as consistent with a cross¬ 
ing over the street pavement around the end of a parked 
train, as with a crossing over the couplers and draft gear 
of a train. The requirements of the Levensaler case are not 
met by this proof which is certainly not definite, nor clear 
and satisfactory. 

And the omission of definite and clear statement in a suffi¬ 
cient number of instances, of unmistakable invitation by au¬ 
thorized employees of Appellant, to cross over the couplers 
and draft gear of train, barred this testimony because of the 
Police Regulation prohibiting trespass on tracks, locomo¬ 
tives and cars. A custom cannot be established in violation 
of law, Hyde v. U. S., 35 App. D. C. 451, at page 488. Proof 
of a usage or custom repugnant to the provisions of a stat¬ 
ute would be void and of no effect. Central Bank v. Schick, 
38 Fed. 2nd, 968. “It is well settled law that usage will not 
be allowed to subvert an established rule of law.” Cudahy 
v. Narzisenfeld, 3 Fed. 2nd, 567. “Whatever may have been 
the practice, he could not escape this duty, and it would be 
a perversion of the Employer’s Liability Act.” Frese v. 
C. B. & Q., 263 U. S. 1, at page 3. 

The admission of proof of this alleged custom was seri¬ 
ous error. The effect must have been increased by the de¬ 
nial by the Court of Appellant’s Prayers for Instructions 
and the matter must have been highly prejudicial to 
Appellant. 
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The matter was further complicated by certain noticeable 
omissions from the oral charge. The Court in his charge 
to the Jury did not mention or refer in any way to the al¬ 
leged custom of crossing over trains; nor did the Court even 
suggest that the Appellant by acquiescing in persons cross¬ 
ing or permission therefor had waived any rights it had on 
K Street. The Court did not even indicate that the alleged 
condition might affect the application of the Police Regula¬ 
tions forbidding trespass on locomotives. 

The Police Regulations prohibit any unauthorized person 
from trespassing upon locomotives. If Appellee was an au¬ 
thorized person and not a trespasser, he was such by rea¬ 
son of the one single act of this particular engineman, who 
Appellee said ‘ 1 nodded and beckoned me through ’ ’. Assum¬ 
ing the engineman’s authority to have been shown, the 
Court’s charge far from indicating any application to the 
case of the proof of the alleged custom of crossing, estab¬ 
lished as the basic and determining question in the case an 
issue which made unnecessary and superfluous the matter 
of the alleged custom. This question was: 

“ • • * whether or not the engineer did give this sig¬ 
nal to the plaintiff to cross. If you find that he did not, 
or if you find that the plaintiff has not shown by a fair 
preponderance of the evidence that the engineer did 
give that signal, then you need go no further into the 
matter and your verdict should be for the Defendant.” 
(appellant’s App. 93) 

The testimony of the alleged custom was thus improperly 
and unnecessarily admitted into evidence to the very great 
harm of the Appellant. 

Fifth Point. 

During the argument to the Jury, counsel for Appellee 
said: 

“But his Honor will also instruct you, gentlemen of 
the jury, that if the engineer had waived this man 
through before the slack had completely run back the 
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engineer and the defendant were negligent in doing that 
when they knew or should have known that the plain¬ 
tiff was in a position of peril if he would attempt to 
cross between the coupling if the slack had not run out.” 
(appellant’s App. 89) 

Objection was made and counsel for Appellee continued: 

“Well, I mean I am not in error in saying that your 
Honor will instruct them on that point, am I? If I am 
I am sorry, your Honor. 

The Court. What point are you talking about? 

Mr. Hirshman. The point that if the engineer beck¬ 
oned him on and waved him through before the slack 
had run through, and the engineer knew the slack had 
not run through, the engineer was negligent in weaving 
him through when the slack had not completely gone 
through. 

The Court. I think that is a proper interpretation of 
law to apply.” (appellant’s App. 89) 

Counsel for Appellant objected to the statement of the 
Court on the ground that there wras no evidence that the 
engineman prior to the injury knewr or thought or realized 
anything about the slack. Counsel for Appellee at the bench 
insisted that his statement was that if the engineman waved 
Appellee through before the slack had run through when he 
knew or should have known that Appellee was in a position 
of peril that the Defendant w’as negligent. True, this was 
the first statement which counsel made to the jury but the 
statement which the Court characterized as “a proper in¬ 
terpretation of the law to apply” was the second statement 
showm above to the effect that the engineer was negligent if 
he waved Appellee through when the slack had not com¬ 
pletely gone through. 

The Court’s statement amounting to an instruction to the 
Jury for Appellee was erroneous because there was no 
proof that the engineman before Appellee’s injury thought 
of or gave any attention to the slack. No instruction can 
stand unless based on evidence. 
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Hennick’s testimony (appellant’s App. 49) and Defen¬ 
dant’s Exhibit No. 1, a photograph of the connecting ends 
of the engine and car show the space between the draft gear 
housing and the coupler to have been normally from to 
2% inches wide and 5 inches wide when stretched out. 
Judging from Exhibit No. 1 and knowing from the testi¬ 
mony (appellant’s App. 51) that it is 31 to 34 inches from 
the coupler to the rail, it is evident that the entire available 
space between engine-end and car-end on which Appellee 
could have put his foot would have been between 60 and 90 
inches and yet he chose this particularly dangerous small 
space. If we assume, as Mr. Hirshman’s language assumed 
that the engineman did wave Appellee through how was the 
engineman to know that Appellee would choose this particu¬ 
lar 5-inch space in which to put his foot as against the re¬ 
maining available 55 to 85-inch space. The engineman had 
no reason to think that Appellee would put his foot in this 
5-inch space which the most casual observation would show 
to have been subject to expansion and contraction. The 
obvious reason for having the draft gear protrude through 
the framed end of the housing was to allow the draft gear 
to move back and forth through the open end of the housing. 
If Appellee had not put his foot in this 5-inch space, the 
slack could have run back and forth continuously without 
hurting Appellee in any way. 

The engineman could not see the Appellee on the coupler 
and would not know and had no reason to know that Ap¬ 
pellee had put his jaafc in this small space until Appellee 
called out in distress. /yZrr^"' 

It is plain from the engineman’s testimony that while he 
knew of the probable action of the slack, he had no reason 
to think or any opportunity of knowing that the Appellee 
would involve himself in that action and place his foot in 
the only 5-inch space in the 60 or 90 inches where harm 
could come to him from the action of the slack. 

This is no proof that the engineman knew anything about 
the condition of the slack until he heard Appellee cry out 
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in distress. Then the engineman promptly acted to relieve 
Appellee. There was no evidence to support this so-called 
interpretation of the law and the statement should not have 
been made to the jury. 

The Seventh Point. 

The Court erred in denying appellant’s motion to declare 
a mistrial and discharge the jury after the poll of the jury. 

The foreman announced the verdict as for the Plaintiff 
in the sum of $10,000. On the poll of the jury, Juror Rams- 
auer replied: “For the plaintiff, for $7,500.”, and on com¬ 
pletion of the poll, a motion was made by Appellant for dis¬ 
charge of the jury. 

No account of what followed was taken down at the time 
and the recollection of the various participants is hope¬ 
lessly irreconcilable. Counsel for Appellant disagree rad¬ 
ically with the statement dictated by the trial court two 
days after the verdict. 

Under the circumstances, counsel for Appellant prefer 
not to submit a printed argument on this point. Counsel 
does not waive the point, nor concede that the court’s action 
in receiving and recording the verdict was free from error. 
On the contrary, counsel for Appellant submit that the^c- 
ord contains ample ground for the application of the rule 
stated in Bruce v. Chestnut Farms Dairy , February 9,1942, 
70 Washington Law Reporter, 305, and under this rule, the 
judgment should be reversed. 

The later proceedings, in review of the scene when the 
Jury was polled appear in Appellant’s Apendix at ages 
95 to 102. 

George E. Hamilton, 

John J. Hamilton, 

George E. Hamilton, Jr., 
Henry R. Gower, 

Attorneys for Appellant, 

Leo N. McGtjire, Baltimore and Ohio Rail - 

Of Cov/nsel. road Company . 
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IN THE 


United States Court of Appeals 

fob the District of Columbia. 


No. 8271. 


THE BALTIMORE AND OHIO R.R. COMPANY, A 
CORPORATION, Appellant, 
v. 

MICHAEL PAPA, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


APPENDIX TO BRIEF FOR APPELLANT. 


I. 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLANT. 

1 Endorsed: Filed May 15 1940 Charles E. Stew¬ 

art, Clerk. 

District Court of the United States for the District of 

Columbia 

Civil Action No. 6995 

Michael Papa, 810-18th Street, Arlington, Virginia, 

Plaintiff, 

v. 

Baltimore & Ohio Railroad Company, 1508 H Street, N. W., 
Washington, D. C., Defendant. 
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Complaint 

(Wrongful Injury of Person by Freight Train) 

1. Jurisdiction is based on the fact that the defendant 
Baltimore & Ohio Railroad Company is a foreign corpora¬ 
tion engaged in doing business as a common carrier within 
the District of Columbia. 

2. On October 8,1937 the plaintiff, Michael Papa, was at¬ 
tempting to cross from the South side of K Street, N. W., 
between 30th and 31st Streets, Northwest, in the City of 
Washington, District of Columbia, to the north side of 
said K Street, Northwest, and at the same time and place 
as aforesaid the defendant, Baltimore & Ohio Railroad 
Company, was operating a freight train in and upon said 
K Street, Northwest, and said defendant did then and there 
carelessly and negligently cause said freight train to be 
put in motion while plaintiff was between the locomotive 
and a freight car of said freight train when the defendant 
knew or should have known that the plaintiff was in a 
position of peril. 

3. Wherefore and as a result the plaintiff sustained 
severe, painful and permanent injuries in that his right foot 

was crushed between the couplings of said locomotive 
2 and freight car of defendant’s freight train and in¬ 
jured so severely that it was necessary to amputate 
said right foot; that his nervous system was severely 
shocked and has become and will remain permanently dis¬ 
ordered and impaired, and plaintiff was rendered sick, 
sore, lame and disabled, suffers and will in the future con¬ 
tinue to suffer great pain of body and mind, was prevented 
from engaging in his business for many weeks, incurred 
heavy expenses for medical attention and hospitalization, 
is now and will in the future be caused to expend certain 
sums of money for medical care, special shoes and artificial 
feet, and is now and will in the future be permanently dis¬ 
abled. 
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WHEREFORE, plaintiff demands judgment of the de¬ 
fendant in the sum of Twenty-five Thousand Dollars 
($25,000.00), besides costs. 

AUBREY St. C. WARDWELL, 
Attorney for Plaintiff , 

703 Woodward Building, 
Washington, D. C. 

National 0330 

The plaintiff, Michael Papa, demands a trial by jury of 
all of the issues in the above-entitled cause. 

AUBREY St. C. WARDWELL, 
Attorney for Plaintiff. 
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3 Answer 

Comes now the defendant, Baltimore and Ohio Railroad 
Company, a corporation and for answer to the complaint 
filed herein says: 

1. Defendant admits the allegations of paragraph 1. 

2. Defendant admits that on October 8,1937 the plaintiff 
was injured while attempting to pass between a locomotive 
and a freight car of this defendant. Defendant denies the 
other allegations of paragraph 2 of the Complaint. 

3. Defendant avers that at the time of the happening of 
the injury to the plaintiff its freight train was being law¬ 
fully and properly operated on K Street; that as said 
freight train was coming to a stop the plaintiff without 
giving any notice to defendant’s employees negligently 
trespassed on the property of the defendant and attempted 

to climb over the coupler between defendant’s engine 

4 and a freight car of said train; that defendant’s em¬ 
ployees did not know of plaintiff’s position of peril 

and could not have anticipated plaintiff’s position of peril 
until plaintiff had been injured. Defendant was unable at 
any time prior to the injury to do anything that would have 
prevented the same. The defendant avers that defendant’s 
employees were not guilty of any negligence which caused 
or contributed to plaintiff’s injury and that the plaintiff’s 
negligence was the sole proximate cause of the injury com¬ 
plained of. 

4. Defendant admits that as a result of the injury com¬ 
plained of the front portion of plaintiff’s foot had to be 
amputated. Defendant is without sufficient information to 
form a belief concerning the other allegations of paragraph 
3 of the Complaint and all other allegations of said para¬ 
graph are therefore denied. 

HAMILTON AND HAMILTON 

By LEO N. McGUIRE 

Attorneys for Defendant. 
Union Trust Building, 
Washington, D. C. 
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I certify that a copy of the foregoing Answer was mailed, 
postage pre-paid, to Aubrey St. C. Wardwell, 703 Wood¬ 
ward Building, Washington, D. C., Attorney for plaintiff, 
on the 3rd day of June, 1940. 

leo n. McGuire 

n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLANT. 

7 James H. Power, a witness of lawful age, was there¬ 
upon duly sworn and, being examined by counsel, 

testified as follows: 

Direct Examination 
By Mr. Hamilton: 

Q. Please state your full name. A. James H. Power. 

Q. Mr. Power, I have to ask you a few questions as to 
why we are taking this statement today. You are a resi¬ 
dent of the District of Columbia, are you? A. Yes, sir. 

Q. And you live at 619 K Street, Northeast? A. Yes, at 
the present time. I didn’t when the accident occurred. I 
lived in Virginia. 

Q. And you were in the employ of the Baltimore & Ohio 
Railroad Company on the 8th day of October, 1937? A. 
That is the date they got it, but I retired on that day. 

Q. That is what I was coming to. That was the time 
of the accident, was it? A. They got it that day but that 
is the day I retired. I don’t know how they got it mixed 
up. They got it one day ahead, looks like. 

Q. What day do you think it happened? A. It must have 
been on the 7th because I retired on the 8th. 

Mr. Wardwell. The police records and all show it was on 
the 8th. 

The Witness. Let it go that way then. 

8 Mr. Wardwell. And the hospital records show he 
was brought there on the 8th. 
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By Mr. Hamilton: 

Q. Well, yon must have retired on the same day. A. 
Well, probably I did. 

Q. When you quit work that day you were on the retired 
list probably? A. Probably I laid off after I went in, yes. 

Q. What was your business at that time, Mr. Power? A. 
Engineer on the—it was the 1152, I think, in Georgetown. 

Q. Engine 1152 in Georgetown. Around eleven o’clock 
on the 8th day of October, 1937, were you working on your 
engine? A. Yes, sir. 

Q. And do you recall that an accident took place on K 
Street, on that day? A. Well, on that date, yes. 

Q. Where was your engine at the time of that accident? 
A. Standing there about the Super Concrete, standing still 
when it happened. 

Q. Yes. Now, where was that Super Concrete place with 
reference to K Street? A. Well, I don’t know exactly how 
to explain it, it is just this side of Smoot’s place. 

Q. What do you mean by “this side of Smoot’s place,” 
west or east? A. Kind of north, the way K Street runs 
there. 

Q. Well, K Street runs east and west. A. Then it must 
be west, then. 

9 Q. It mut be west? A. Yes. 

Q. And the Super Concrete place, was that north 
or east or west of Smoot’s place? A. Well, it must be 
west. 

Q. West of Smoot’s place? A. Yes. 

Q. Was your engine attached to any cars? A. Well, I 
had about—between five and six—I don’t know exactly the 
amount of cars, but something like that. 

Q. Which way were you headed? A. I was headed down 
K Street that direction (indicating). It must have been 
east, if you call it east and west. 

Q. You were headed east on K Street? A. Yes. 

Q. And your cars were behind the engine? A. No, they 
were ahead of the engine. 
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Q. Ahead of the engine. Was your engine facing the 
cars ? A. Yes. 

Q. You were pushing the cars in front of you? A. Yes. 
Q. Where was your engine when you stopped just imme¬ 
diately before this accident? A. Well, just as I stated, 
there somewhere near that Super Concrete. I couldn’t tell 
you exactly the location. 

Q. The engine at that time was facing east? A. Yes. 

Q. And the cars were in front of you? A. Yes. 

10 Q. Or coupled together? A. Yes, sir. 

Q. You say that this accident happened about 
eleven o’clock in the day? A. I disremember title time. 

Q. Well, it was somewhere near midday, was it? A. Mid¬ 
day, yes. 

Q. I understood you to say a few moments ago that your 
train was standing still when this accident happened. A. 
Yes, sir, the engine was. I didn’t say the train. 

Q. Well, the cars were attached to the engine, weren’t 
they? A. Yes. 

Q. Where were you going to take those cars, east or west? 
A. We were switching there, no particular place, where 
they belonged. I didn’t know where they belonged. 

Q. You were switching cars from time to time into some 
side track south of K Street? A. Yes. 

Q. Did you see Michael Papa at the time of this accident 
or just before this accident? A. Well, I don’t know his 
name or anything. I notice some men standing there just 
as I stopped. 

Q. You noticed men? A. Standing there, yes. 

Q. How many? A. I couldn’t say. There were three or 
four of them. I don’t know how many went over 

11 ahead of this man but there were two I think went 
over ahead of him. 

Q. They were standing on the south side of K Street? 
A. Standing on my side. 

Q. And your side was the right side of the engine which 
was facing east? A. Yes, sir. 
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Q. Well, two of those men you say went across the street 
behind the engine? A. No. They crossed right over be¬ 
tween the cars and the engine. 

Q. The first two men went over? A. They all did. They 
went over there. 

Q. Where was the man at that time who got hurt after¬ 
wards ? A. Well, I didn’t know the man’s name or anything 
about it, never got a chance to speak to him, but they all 
went over one right after the other. 

Q. How did they go over? A. Right up on the engine 
and over. 

Q. You mean over the engine itself? A. Between the 
engine and the first car. 

Q. You mean over the coupler or between the engine and 
the first car? A. I don’t know where they went as far as 
that part is concerned, because I wasn’t there to look at 
them, I was on the engine. 

Q. Well, you could see the first car in front of you, 
couldn’t you? A. Yes. 

Q. Could you see the coupler between the first car 
12 and the engine? A. No, sir. 

Q. You were on the seat on the engine? A. I was 
sitting on the seat, yes, sir, on the right side. 

Q. Mr. Power, do you recall whether your engine was 
standing still or moving at the time these men started to 
cross between the engine and the first car? A. Yes. I 
don’t know about the car, now. I say the engine was stand¬ 
ing still. 

Q. Well, when your engine comes to a stop is there any 
slack taken up between the engine and the cars? A. Sure. 
There is big pile springs in that bumper that stretch out 
this way (indicating). 

Q. I want those facts to tell a jury because they might 
not know about the slack of an engine. A. If you stop a 
train on a grade or on a level it is bound to come back, if 
you stop it with the engine, which I did, with the engine 
brake. 
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Q. You mean after the engine comes to a stop the slack 
comes in? A. Will come in. It may go the other way, back 
and forward a couple of times, something like that. 

Q. Now can you recollect when those men started to cross 
over between the engine and the first car, whether at that 
time your engine was standing still? A. Well, I can’t say 
when the first two started whether the engine was standing 
still or not, they just leaped and went across, but when this 
man went up, the engine had stopped. 

Q. You mean the plaintiff in this case, Papa? A. 
13 The last man, yes. He was the last man. 

Q. That is the man that got hurt. What is the 
first thing that you knew about an accident having hap¬ 
pened? Just give me your own words. A. Well, when this 
man hollered, I just formed an idea of what happened, and 
I released the brake and pulled the bar and looked, and 
as I did, he leaped out on my side. 

Q. You mean the plaintiff in this case, the man that got 
hurt? A. The man that got hurt. I don’t know what his 
name was. Just released the brake and stopped right there, 
and after he jumped out the other men just rushed him 
right into an automobile and took him right on away and 
I didn’t have an opportunity to say anything to the man 
at all. 

Q. I was going to ask you that but it is all right. A. Well, 
that came with it. 

Q. Is there a sidewalk on the right-hand side of K Street 
at that point? A. A very little one on that side. There 
is one on the opposite side. Partly, and partly not. There 
are so many truck ways in and out. 

Q. Before any of these men started to cross between your 
engine and the first car, can you tell me about where they 
were standing? A. Well, no, I couldn’t. Of course, I am 
watching the crew. I didn’t notice where they were at, at 
the time, but I seen them make the dodge just about as 
the engine stopped, to go across. That is about all I know. 

Q. They could have gone behind your engine, 
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14 couldn’t they? A. Oh, yes. They could have 
crawled behind the engine. 

Q. And the cars were in front of your engine? A. Yes, 
sir. 

Q. Did you wave to the last man that got hurt and give 
him permission by a wave of your hand to go across be¬ 
tween the engine and the cars? A. No, sir. 

Q. Did you nod your head to him? A. No, sir. 

Q. Did you see him or did you notice and see him actually 
going between your engine and the cars? A. Well, I just 
seen he went up there, that’s all, just a glance, that’s all. 

Q. Did you know what he was going to do? A. Well, of 
course it was done so quick I didn’t have time to see any¬ 
thing. He was up on the engine before I realized it. They 
all was. 

Q. Now, Mr. Power, just tell us so we can understand the 
situation, when those men started to go between the engine 
and the first car, did they get up on the engine or on the 
coupling? A. I don’t know. I couldn’t see that because I 
wasn’t looking at them particularly. I was looking down 
straight ahead at the ground crew and when they went up 
there I didn’t even know they was going up until they was 
gone. I couldn’t see whether they stepped on the engine, 
or on the car; whether they stepped on the engine I couldn’t 
say because I don’t know. 

Q. Would it be a usual thing for them to step on one or 
the other and then upon the coupler and go through? 

15 A. Well, I don’t know. Lots of time they put their 
hands on the engine or car and throw their feet up. 

I don’t say they did that but I have seen other men do that. 
I am speaking of men working with the engine now, they 
just put their hands probably on each bumper and just 
throw their feet up, but I don’t say these people did that. 

Q. Throwing their feet up would land them on the coup¬ 
ler, wouldn’t it? A. Not necessarily. They could put it 
on each bumper. 

Q. On each bumper? A. Yes. 
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Q. You stated a few moments ago that after this last man 
started towards the train you heard him holler? After he 
was up there I heard him holler, yes. 

Q. You mean up between the engine and the cars? A. 
Yes. He was out of sight of me. I didn’t see him. 

Q. You heard him holler? A. Yes. 

Q. What did you do? A. I just released the brake and 
pulled the bar because I realized what had happened. 

Q. What was your understanding of what had happened? 
A. I knew he must have got his foot caught and I knew the 
slack would run back. 

Q. When you say you released the bar, what do you 
mean? A. Released the brake. And I pulled the bar back. 
There was just enough steam in there to just let the en¬ 
gine release the slack. 

Q. That would cause the engine to move back a 
16 little bit? A. Just the least bit. But I caught her 
with the brake again. 

Q. You didn’t move from your seat in the engine immedi¬ 
ately before or immediately after the accident happened? 
A. I did. I kicked the seat out from under me. It is a 
drop seat. I started back, and they had him in an automo¬ 
bile and gone. That was after I had released the slack. 

Q. And that was after you had heard him holler? A. 
Yes. 

Q. Do you know who it was that took him out from be¬ 
tween the two? A. No, I don’t know a thing about that. 
He got out himself from between the cars. He jumped 
down on one foot. And they was right around in there. I 
suppose they heard him holler and probably seen it, I don’t 
know whether they seen it or not. 

Q. But up to the time you heard Papa holler, up to that 
time the engine hadn’t moved at all, according to you? A. 
No. The engine hadn’t. 

Q. When you heard him holler you released the brake 
and then allowed the engine to drop back? A. Just the 
least bit, if he was caught to release him. That was my idea. 
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Q. How long would you say it would take the slack to 
come in after you released the brake? A. I would say 
anywhere from five to six seconds, maybe a little more. I 
couldn’t say. It is all owing to the grade; a downgrade 
or a little upgrade it would come back quicker; on the 
level it would come back slower, not quite so quick. 

Q. Yes. After your engine came to a stop what 

17 was it your plan to do? A. Just waiting for a signal 
from the ground crew. 

Q. To do what? A. To move when they was ready. 

Q. Which way did you expect to move? A. I don’t know. 
Whichever way I got a signal to move. 

Q. You were engaged in shifting these cars from K 
Street onto these sidings? A. That was my work in George¬ 
town. 

Q. After you brought your engine to a stop and before 
this accident took place did you have occasion to move 
forward or backward a few feet? A. No, sir. 

Q. Did your engine move at all until after you took the 
brake off? A. After which? 

Q. After you took the brake off. A. Moved back. 

Q. Moved back? A. The engine did. 

Q. When you took your brake off? A. Yes. 

Q. I said before you took the brake off. A. Oh, no. The 
engine never moved. 

Q. Did you give Papa or the other men any signal at all 
to permit them to go through the train? A. No, sir. No, 
sir. 

Q. Do you know where those men were going? A. No, 
sir, I don’t know. The only thing, I suppose they 

18 were going across to the lunchroom. There is a 
lunchroom on the opposite side. 

Q. That lunchroom was on the north side of K Street, 
wasn’t it? A. Yes, on the opposite side. 

Mr. Hamilton. I think that is all I want to ask him just 
now. 
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Cross-Examination 
By Mr. Wardwell: 

Q. I am .just going to ask a few questions. Your seat 
on the engine, that is on the right-hand side? A. Sure. 

Q. And you were watching down out of the right-hand 
side through that opening or window to get your signal 
from the crew ahead? A. Yes. 

Q. And how long had you been shifting engines in the 
vicinity of Georgetown? A. Well, off and on for about 
fifteen years, I guess. Of course, I have been out and I 
have been back there again. 

Q. As a matter of fact, it was a habit of these men, that 
worked on the south side of K Street to climb through these 
cars and go to the other side? A. I don’t know whether 
it was or not. I can’t recall when they did. I have seen 
them do it but I don’t know whether it was those men or 
not. 

Q. But you have seen men? A. I have seen men but 
never crossed before the engine. 

19 Q. As a matter of fact, don’t they frequently go 
through there when the cars are standing still? A. 
Probably they have. Lots of them do it, yes. Not only 
that kind of men, but children will crawl through there if 
you don’t watch them. You have to be after them all the 
time. Boys, right underneath the cars they go. 

Q. Now, prior to the time when your engine came to a 
standstill and these men went through, before that time 
had it been shifting back and forth? A. No, had shoved 
down with these cars from up in the yard above, down the 
street. I hadn’t been backwards and forwards there at 
that time. I had shoved down and was just getting ready 
to make the switches. 

Q. And you say that you are positive that the engine was 
standing still when the last man went through? A. I know 
that, yes. 

Q. I believe that is all. 
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Redirect Examination 
By Mr. Hamilton: 

Q. You said just now that the men on that street never 
cross in front of the engine. Do you mean by that— A. 
I mean between the cars. If I had the cars ahead of me. 

Q. You mean that when cars are in front of your engine 
being pushed on the street or going to be moved on the 
street they don’t cross through between the engine and 
the car? A. They hadn’t, none that I know of, before that. 

You understand that we always work that way, have 
20 the engine headed to the cars, and that is the way 
we shift, and very seldom we have a car on the other 
end unless we happen to pick one up and want to put it 
somewhere. The tender is always clear. We always work 
with the head of the engine towards the yard and towards 
the cars that we handle. 

Q. Well, as a matter of fact, the cars on those occasions 
are in front of the engine? A. In front of the engine. 

Q. Do you know if there is any regulation over there 
in that yard prohibiting men from crossing the street be¬ 
tween the cars? A. Well, I don’t know that. I don’t know 
whether there was any posted or not. But it ought to be 
enough for a man to know without anything being posted up. 

Recross Examination 

By Mr. Wardwell: 

Q. I would like to ask one more question. When the 
first two men went through would you say the engine was 
standing still or not? A. Well, I wouldn’t say. I know I 
just had come to a stop, I had caught a glimpse of them, 
and I couldn’t say whether it was two or three went over, 
but this man, I was sure when he went up there the engine 
had stopped completely. 

Q. But you weren’t sure whether it was standing still 
when the others went through? A. I couldn’t say. Of 
course, the others were over further and the last one I seen 
plainer. There might have been three. 
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21 By Mr. Hamilton: 

Q. When yon say “the last one” you mean the last man, 
and the plaintiff in this case ? A. He was the man that got 
hurt. 

Stipulation. 

It is agreed between counsel that the notary may sign 
Mr. Power’s name to this deposition. 

JAMES H POWERS 

By LLOYD L HARKINS 

Notary Public in and for the 
District of Columbia 

• •••**•«•• 

25 Direct Examination 

By Mr. Wardwell: 

Q. Please tell the Court and jury your full name, Mr. 
Papa. A. Michael papa. 

26 Q. Where do you reside? A. 810 Eighteenth 
Street, South, Arlington 

Q. That is in Virginia? A. Yes. 

Q. With whom do you reside? A. My wife. 

Q. Do you have any children? A. Two; two boys. 

Q. How old are they? A. Six and four. 

Q. Where are you employed at the present time? A. I 
work for Norton & Company as a truck driver. 

Q. Where are they located? A. 339 L Street, Southwest. 
Q. In Washington? A. Yes. 

Q. What do you do for them? A. I drive a truck. 

Q. Was there a time when you went to work for Super 
Concrete? A. Yes. 

Q. That is located at 3046 K Street, Northwest, Wash¬ 
ington, D. C.? A. Yes. 

Q. When did you go to work for them? A. February, 
1937. 

Q. Is that plant located on the north or side of K Street? 
A. The south side. 
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27 Q. What did you do for them? A. I drove a truck 
and delivered ready mixed concrete. 

Q. Directing your attention to October 8, 1937, can you 
tell us the condition of K Street with respect to the railroad 
tracks on K Street along between Twenty-ninth and Thirty- 
first? A. The railroad tracks over there are set in flush 
with the street just like streetcar tracks are. They do not 
stick up in the air; they are set flush, even with the street. 

Q. Does automobile traffic proceed on those streets? A. 
Yes. 

Q. In which direction? A. East and west, both. 

Q. Are there sidewalks there? A. Yes. 

Q. On both sides? A. Yes. 

Q. For pedestrians to walk? A. Yes. 

Q. Are there any parking signs there? A. Yes, there are 
some parking signs there. 

The Court. What is that? 

Mr. Ward well. Any parking signs restricting automo¬ 
biles with respect to parking in certain periods. 

By the Court: 

Q. Are there? A. Yes. 

Q. On all four sides of the intersection? A. I don’t 
know what you mean, sir. 

Q. You know wffiat an intersection is. A. Yes. 

28 Q. Running from the south side of K Street to 
the north side? A. Yes. 

Q. And between Thirtieth and Thirty-first? A. Yes. 

Q. And both sides of the street from east to west? A. 
Yes. 

By Mr. Wardwell: 

Q. Now, as of October 8, 1937, how old were you? A. 
26 years old at that time. 

Q. Can you tell us what occurred on the morning of 
October 8, 1937, with respect to an injury that occurred to 
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your foot? A. I was hauling concrete to Seventh and Con¬ 
stitution Avenue, and I went back in the yard about eleven- 
thirty, I would say, and we did not have any set lunch time 
over there. You start to eat anywhere from eleven o’clock 
up to any time of the day—that is the lunch period. So I 
turned in the yard about eleven-thirty and the dispatcher 
told me, “Papa, you better get your lunch across the 
street.” 

He didn’t tell m£across the street; he told me to get my 
lunch. So I started out of the yard and I got to the side¬ 
walk and this train was out there. I stayed there approxi¬ 
mately five minutes, and he shifted back and forth two or 
three times. I waited for him to get out of the road and he 
didn’t. So he finally stopped. 

The engine was to my left, I would say about 25 or 30 
feet. I started out, and as I looked, the engineer nodded 
and beckoned me through. As I had done many times 
29 before, I walked over to the engine and— 

Mr. McGuire. I object to that and move that it 
be stricken. 

The Court. Objection overruled. 

The Witness. I walked over to the engine and put my 
left foot on the step of the engine that sets up about 10 or 12 
inches off the ground, and grabbed hold of the car, and at 
the same time put my foot up on the coupler. 

At that time the train started and caught my foot. I 
don’t remember much after that because I was hurt right 
bad. 

By Mr. Wardwell: 

Q. You testified that the engine was facing east? A. It 
was facing east. 

Mr. Wardwell. Both sides have agreed that this is an 
accurate survey (referring to plat on blackboard) with 
respect to the location of the street. 

The Court. Is that No. 1? 

Mr. Hirshman. Plaintiff’s Exhibit 1, your Honor. 
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(Plat was designated Plaintiff’s Exhibit 1 and received 
in evidence.) 

By Mr. Wardwell: 

Q. This engine was facing east on K Street? A. That 
is right. 

Q. Will you describe how the freight cars were attached 
to the engine? A. The engine was facing east and these 
freight cars were hooked in front of it. In other words, 
the engine was pushing the cars. 

Q. And when it shifted back, it would pull them back? 
A. It would pull them back, yes. 

30 Q. You testified you had been through those cars 
many times before? A. Yes. 

Q. Had you seen others go through the freight trains? 
A. Yes. 

Mr. McGuire. I object to that, if your Honor please. 

The Court. Well, if that is the practice. 

Mr. McGuire. I beg your pardon? 

The Court. If that was the practice or the custom of the 
railroad company to permit travelers on the highway to do 
that. 

Mr. McGuire. A custom or a practice cannot be estab¬ 
lished, if your Honor please, by a repetition of illegal acts. 
There is an express police regulation in this jurisdiction 
which makes such an act illegal. We have the authorities 
and I think that the law is well settled, your Honor. 

The Court. Let me see the authorities. 

Mr. Hirshman. If your Honor please, that same ques¬ 
tion was raised before the Court when this case was tried 
the first time, and the objection was overruled before in 
this case. 

The Court. I do not care anything about that. 

Mr. Hirshman. I show your Honor 101 Maryland, on 
behalf of the plaintiff. 
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(Counsel for both sides approached the bench, and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

The Court. You say that custom cannot repeal a city 
ordinance? 

Mr. McGuire. That is right, your Honor, and here is a 
certified copy of the regulation. 

31 Mr. Hirshman. The city ordinance is not in evi¬ 
dence at this point. 

Mr. Gower. Except for the fact that there is no proof 
of any statute or regulation against it and almost every 
freight train that approached that hill stopped and had to 
wait there ten minutes to an hour until a helper engine 
came, but there they are relying on an expressed invita¬ 
tion, which is a different matter. 

The Court. It is an expressed invitation here (referring 
to book). 

Mr. Gower. No. (Reading) 

“If we admit that it was beyond the scope of the brake- 
man’s employment to bind appellee by the expressed invi¬ 
tation to cross the track, which he gave to the appellant at 
the time of the accident, we cannot close our eyes” 
and so forth. There is no expressed invitation in that case. 

Mr. Hirshman. The regulation which they show to your 
Honor has no effect, because it refers to an unauthorized 
person, whereas we say the engineer waved him through. 

Mr. McGuire. He is claiming an expressed invitation in 
that the engineer waved him through. The testimony to 
which we are objecting is that other people have crossed 
through these trains. 

The Court. Well, it may be implied and expressed. 

Mr. Hirshman. While your Honor is not bound by the 
ruling of the court in the previous case, it may be well for 
your Honor to see what Mr. Justice Bailey, our old- 

32 est Judge, ruled on that same point. 

Mr. McGuire. I think your Honor should get the 
whole story that Justice Bailey, after ruling that way, told 
us that he was going to submit to the jury the one question, 
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namely, whether this plaintiff was invited to cross at the 
time of this occurrence, and he stated specifically that there 
was no question of custom involved, and that did not go in. 

Mr. Hirshman. Will you agree that that may be sub¬ 
mitted to this jury on the invitation? 

Mr. McGuire. We are now objecting to this custom, in 
which you stated that Judge Bailey had overruled our ob¬ 
jection, and which Judge Bailey excluded. 

Mr. Gower. And when it came to instructing the jury, 
he overruled it. 

The Court. I wdll take the answer for the time being 
subject to objection. 

Mr. McGuire. Does your Honor wish to see a copy of 
this regulation (handing document to the Court) ? 

(At the conclusion of the foregoing conference, counsel 
returned to the trial table, and the trial proceeded as fol¬ 
lows :) 

Mr. Wardwell. Would you read back that last question, 
Mr. Reporter? 

The Reporter (reading) 

“Had you seen others go through the freight trains? 

“Answer. Yes.” 

Mr. McGuire. We renew our objection and move to 
strike the answer out. 

33 The Court. I will overrule the objection for the 
time being. 

Mr. McGuire. May I have an objection now, without re¬ 
peating it every time, to any further questions concerning 
an alleged practice or custom of persons going through the 
train? 

The Court. Let the record show that you have that ob¬ 
jection. 

By Mr. Wardwell: 

Q. After having caught your foot in the coupler, you were 
taken to Georgetown Hospital? A. Yes. 
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Q. What was done to you there! They amputated the 
biggest part of my right foot. 

Q. Will you take your shoe off and show the Court and 
jury the condition of your foot! 

(The witness removed his sock and shoe and exhib¬ 
ited his foot to the jury.) 

Q. How long were you in Georgetown Hospital! A. 
Three weeks. 

Q. How long were you away from your place of employ¬ 
ment! A. Thirteen weeks, to be exact. 

Q. What were your average weekly earnings! A. I 
averaged $35 a week. 

Q. Did there come a time when you were advised by your 
doctor to have an artificial foot made! A. Yes, I had to 
have one made before I could go back to work. 

Q. Would you show us your artificial foot! 

(The witness showed the artificial foot to the jury.) 

34 Q. What is the cost of an artificial foot of that 
nature! A. Thirty-five dollars. 

Q. When did you first obtain one! A. The first time I 
got one was in January, 1938. 

Q. How many have you had since then! A. This makes 
the third one. 

Q. How long do they last! A. Well, roughly about a 
year or a little better than a year. 

Mr. Wardwell. If your Honor please, at this time it has 
been agreed by the parties in the pretrial that the hospital 
bill of $117.75 and the doctor’s bill of $75 are fair and rea¬ 
sonable charges. 

Mr. McGuire. That is correct. We agree to that. 

Mr. Wardwell. We offer them in evidence. 

(Doctor’s bill was marked Plaintiff’s Exhibit 2 and re¬ 
ceived in evidence.) 
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(Hospital bill was marked Plaintiff’s Exhibit 3 and re¬ 
ceived in evidence.) 

Mr. Wardwell. I believe you stated, your Honor, that 
you wished to adjourn at 11:20. 

The Court. Yes. 

Members of the jury, I have another appointment and we 
will take a recess now until two o’clock. I do not think it is 
necessary to admonish this jury not to discuss this case 
with anyone nor among yourselves. 

(Thereupon, at 11:20 o’clock a. m., a recess was taken 
until 2 o’clock p.m. of the same day.) 

35 After Recess 

The proceedings were resumed at 2:50 o’clock p. m., at 
the expiration of the recess. 

Mr. McGuire. If your Honor please, the plaintiff has 
here a witness concerning the cost of an artificial foot, and 
we have agreed to stipulate as to his testimony and would 
like to have him excused. 

The Court. He may be excused. 

Mr. Wardwell. We thought it would save time. 

The Court. Yes. 

Mr. Hirshman. L. G. Caron, if you please; tell him he is 
excused. 

Mr. Wardwell. Mr. Papa, take the stand. 

Thereupon Michael Papa, the plaintiff, the witness under 
examination at the time of taking the recess, resumed the 
stand and was examined and testified further as follows: 

Direct Examination—Resumed 
By Mr. Wardwell: 

Q. Mr. Papa, will you tell us whether or not this injury 
to your foot has caused you any limp? A. I limp all the 
time from it. 

Q. Did you limp before the accident! A. No. 
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Q. As a result of this injury do you suffer any pain? A. 
Well, yes. 

Q. Do you still suffer any pain? A. Yes. 

36 Q. Will you explain to the Court and jury what 
pain you do suffer? A. Well, with a change of the 

weather, especially during cold weather, why, it hurts me 
practically all the time, because of poor circulation in the 
foot, and a lot of times I have to stop and take off my shoe 
and rub it to get the circulation to get going good in it. 

Q. Does it hurt you at any other times? A. Well, no, 
with the exceptions of that. 

Q. Mr. Papa, I will ask you to step down and come to this 
board. Stand back over there, if you will. 

(The witness stepped down to a blackboard.) 

Mr. Wardwell. Now, this is K Street, and that is east (in¬ 
dicating). 

The Court. You are now referring to Exhibit 1? 

Mr. Wardwell. Yes, your Honor, plaintiff’s exhibit No. 1. 
The Court. All right. 

Mr. Wardwell. Then I shall mention for the record, may 
it please the Court, that the scale on this map is one inch 
equals twenty feet. Is that clear to you, Mr. Papa? 

Now, this is east (indicating), and this is west (indicat¬ 
ing). Up here further is the Key Bridge. That is north 
and this is south (indicating), and the river is down here 
(indicating). 

By Mr. Wardwell: 

Q. Now, will you point out to us where Super Concrete, 
where the office of Super Concrete, the company you were 
working for at the time of your injury, is located? 

37 A. Right in here. That’s the office right there (indi¬ 
cating). 

Mr. Hirshman. Let’s see. 

Mr. Wardwell. Now, for the purpose of the record, I ask 
that the place where the plaintiff says the office of Super 
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Concrete is located be designated as “S.C.” on the map. 

The Witness. Can I interrupt you just a minute! This 
is the main office here, but the dispatcher’s office used to be 
located down behind this here, right along about in here 
(indicating). That’s where the dispatcher’s office is lo¬ 
cated. That’s where I was coming from that day. 

By Mr. McGuire: 

Q. That is, the dispatcher’s office is south of the main 
office? A. South of the main office. 

By Mr. War dwell: 

Q. That is south of the main office on K Street? A. That 
is right. 

Q. Now will you point out for us on this chart where you 
were standing at the time you came from the dispatcher’s 
office and reached the curb? A. I was standing right along 
about the middle of the yard right there, right along about 
there (indicating). 

Mr. Wardwell. For the purpose of the record I ask that 
the position pointed out by the plaintiff where he was stand¬ 
ing on the curb when he came from the dispatcher’s office 
be designated as “Papa.” 

By Mr. Wardwell: 

Q. Now will you point out—Did you have a clear 
38 view up and down this K Street when you were 

standing there? A. Yes, with the exceptions of traf¬ 
fic which was coming down and coming east on— 

Q. (Interposing) Could you tell us approximately how 
many freight cars were attached to the engine? A. I would 
say it had ten or twelve on there, at least. 

Q. Now, which track were they on, the southern track 
here or the northern track? A. On the southern track, the 
one closest to the river. 

Q. And the curb? A. And the curb, yes, sir. 
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Q. Now, where was the engine when it came to a stop? 
A. The engine when it came to a stop was right along about 
there (indicating), right in front of the office. 

Mr. Wardwell. If that about right (marking on chart) ? 
I ask for the purpose of the record that the point on the 
chart be designated “E” where the plaintiff has pointed 
out that the engine came to a stop. 

By Mr. Wardwell: 

Q. Now, will you tell us: with respect to where you were 
standing, what was your position with respect to the engine 
or the freight cars? A. Well, where I was standing I was 
standing right about, I would say, the middle of the car 
right there. The middle of the car was right in front of me. 

Q. Middle of what car? A. If I am not mistaken, it was 
a gondola type car. 

Q. I mean was it the first or second freight car 
39 attached to the engine? A. I think it was the—I be¬ 
lieve it was the first one. It was the first one, yes. 

Q. Then to the west of you you had the remainder of that 
freight car, the engine, and the coal car? A. That’s right. 

Q. Now, when you were crossing over your intention was 
to go across the street to the lunch room? A. That’s right. 

Q. Will you point out which lunch room it is, if you can 
designate it? A. It is the one right here (indicating). 

Q. Zamer’s Lunch? A. Zamer’s Lunch. 

Q. On the corner of Jefferson and K Street? A. That’s 
right. 

Q. Now will you further tell us approximately how far 
you had to walk westward to cross between the engine and 
the first freight car to which it was coupled? A. Well, I’d 
say from where I was standing it would be approximately 
20 feet. 

Q. Now, you are familiar with this section along K Street 
between Thirty-first and Twenty-ninth as shown on this 
chart? A. Yes. 
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Q. Can you tell us the names of some industrial firms and 
concerns that are doing business in this area? A. Well, 
starting right here at Twenty-ninth Street: King’s coal 
yard here, and there is Galliher’s lumber company there, 
and another part of Galliher’s is right along in here 

40 (indicating). Smoot’s has a machine shop there, and 
this is Zamer’s Lunch (indicating). Right in here 

(indicating) there is a small yard that belongs to Rosslyn 
Steel. Rosslyn Steel is right on the back of it. Right along 
through here (indicating) is Potomac Cement Company, 
and a small warehouse there. Then there is a big District 
incinerator on this side of Thirty-first Street. Starting 
along here (indicating) is the B. & 0. warehouse, and there 
is an intersection here; the street, Thirtieth Street, runs 
on through where the trucks come on through there. There 
is a cement hopper here (indicating), and this is Smoot’s 
office right along here (indicating). 

Q. Smoot Sand & Gravel Company? A. That is right. 
And there is an exit there where trucks come right on 
through. The sand yard is located back here (indicating). 
This is another of Smoot’s offices (indicating). This is 
Super Concrete’s yard (indicating). This is Super Con¬ 
crete’s office (indicating), and they have a small warehouse 
there. On that side (indicating) is Schroff’s trucking com¬ 
pany, Maloney’s Concrete Company, and on up above the 
big old Capital powerhouse. 

Q. How long had you been working in the neighborhood, 
at this neighborhood, up to the time of your injury? A. 
About seven months, six, seven months. 

Q. And how long had you been working there after your 
injury, that is, after you returned? A. After I returned I 
worked there approximately four years, a little better. Just 
about four years. 

Q. And how often would you say these trains came by 
and would block these intersecting streets? A. You 

41 mean how often they came down K Street? Well, 
they started about seven-thirty, eight o’clock in the 
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morning, and they was there anywhere up to nine, ten 
o’clock at night. Any time of the day you are liable to come 
down either way, come down off Wisconsin and come down 
K Street, and go to turn into the yard there, east entrance 
into the yard, and because they made the circle there, and 
they would be blocked up. Coming out of the sand yard 
would be blocked up. 

Q. At the time you crossed over the coupling between the 
engine and the first freight car did anybody cross over be¬ 
fore you, in front of you? A. No, there was nobody ahead 
of me. I was by myself. 

Q. I believe you testified you were standing approxi¬ 
mately five minutes. A. That’s right. 

Q. And during that period did you see anybody go 
through? A. No. 

Mr. Wardwell. All right; I think you may take the stand 
back there, please. 

(The witness resumed the stand.) 

Mr. Hirshman, Your witness. 

Mr. Wardwell. That is all; your witness. 

Cross-examination 
By Mr. McGuire: 

Q. What hours did you work in 1937 for the Super Con¬ 
crete, Mr. Papa? A. Well, its starting time was 6:45 in the 
morning, and worked till, well, it all depended where 
42 we was hauling. The regular quitting time, as they 
called it, before we went on time and a half, was a 
quarter of four, but we started on the job, like we had a 
lot of concrete to pour, and this is before four, a quarter to 
four, we would just keep on working until they finished it; 
sometimes it would be ten, eleven o’clock at night before we 
got done. 

Q. Now, when you came out of the Super Concrete office 
did you come out of this building that is marked “S. C.” on 
plaintiff’s exhibit 1? A. No. 
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Q. You came out of some building south of that? A. 
That’s right. 

Q. Now, was that building that you came out of immedi¬ 
ately south of this “S. C.” building? A. It’s south and a 
little east. 

Q. Beg pardon? A. South and a little east of the main 
office. 

Q. And a little east of it? A. That’s right. 

Q. And you had, I believe, a half hour for lunch? A. 
No, I didn’t. 

Q. Were you allowed to take as much time as you wanted 
for lunch, or what? A. Well, if you will let me explain 
that, in other words, they docked us thirty minutes for 
lunch, but if we were in there, like the day we were pouring 
the Apex Building, you go in there and the man tells you 
to go and get your lunch and come on right back. Some¬ 
times you get five minutes and sometimes they get an hour 
and a half for lunch; it all depends how busy they 
43 are. 

Q. On this occasion I believe you testified that 
your boss told you to go out and get your lunch; is that 
right? A. That’s right. 

Q. And did he tell you how soon to get back? A. He told 
me, “Papa, go across”—didn’t tell me go across the street: 
he said, 44 Papa, go get your lunch and get right back here.” 

Q. And get right back? A. That’s right. 

Q. And you stood at this point marked “Papa” here 
And, by the way, is that the correct pronunciation? A. 
Yes, sir; that’s all right, sir. 

Q. “ Papa”? A. That’s all right, sir. 

Q. We might as well have it correct in this. You stood 
there for about five minutes? A. That’s right, sir. 

Q. And you testified that the engine was at the point 
marked “E” on this exhibit at the time you attempted to 
go across? A. That’s it. 

Q. While you were standing here at the point marked 
“Papa” did the engine at any time move completely to the 
east of you? A. No, it did not. 
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Q. Had the engine been farther west? A. It had gone 
farther west, yes, sir, but not east. 

Q. And then it moved in an easterly direction? 

44 A. It moved east and west once or twice while I was 
standing there. 

Q. And you didn’t know this engineer, did you, that was 
in the cab of that engine ? A. I knew him by sight. 

Q. That is, you knew him as one of the engineers? A. 
That’s right, sir. 

Q. And had that particular engineer ever signaled you 
to go in between an engine and a coupled freight car prior 
to this injury? A. At that time he hadn’t, no, sir. 

Q. And you were standing approximately 20 feet from 
the near side of the freight train; isn’t that right? A. No, 
it isn’t 20 feet from the curb to where the freight car was 
at, but I walked I would say approximately 20 feet from the 
curb to where I started to climb between the engine and the 
freight car. 

Q. You say it is not 20 feet? A. I don’t think it’s 20 feet 
from the curb directly straight out to the tracks, no, sir. 

Q. How far do you think it is? What is your estimate 
of that distance? A. Well, I’d say 12 feet. 

Mr. McGuire. May I ask if your Honor has here that 
police regulation? 

The Court. Yes. 

Mr. McGuire. May I have it? 

By Mr. McGuire: 

Q. Now, at the time of your injury and/or prior thereto 
were you familiar with a police regulation which in 

45 substance prohibits unauthorized persons from walk¬ 
ing, riding, driving, or otherwise trespassing upon 

the tracks or upon locomotives or cars operated on tracks 
of steam railroads in the District of Columbia? A. No, sir, 
I did not. 

Q. Now, after your injury did there come a time when 
Mr. Foster, who is sitting here, talked with you about thia 
injury? A. That’s right. 
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Q. And now, that conversation took place on or about the 
26th of April, 1940; or if I fix the place: it took place in 
Mr. Wardwell’s office shortly after five o’clock one day; 
isn’t that right? A. Yes, sir. 

Q. And about sometime in April of 1940? A. That’s 
right, yes, sir. 

Q. And you knew who Mr. Poster was? A. That was the 
first day that I had met him, yes. 

Q. I mean he let you know that he was representing the 
railroad? A. That’s right. 

Q. And he went there for the purpose of finding out from 
you what had occurred on the day of your injury, or that is 
what he told you? A. Yes. 

Q. And your attorney, Mr. Wardwell, said it would be all 
right for him to talk to you? A. Yes. 

46 Q. And in Mr. Wardwell’s office Mr. Foster took 
out some paper, and as he talked to you he wrote 

down on that paper, did he not? A. I believe so, yes. 

Q. And after he had finished his conversation and after 
you had told him what happened, he didn’t ask you to sign 
that paper, did her? A. No. 

Q. And isn’t it a fact that on the afternoon when you 
talked with Mr. Foster you told him in substance, if not 
these exact words, that the engineer on the train on the day 
you were injured “gave me no hand signal”? A. I did not. 

Q. And isn’t it a fact that you told Mr. Foster that the 
engineer merely nodded? A. I told him that the engineer 
nodded and waved me through. 

Q. And you also told him that that engineer had neither 
nodded to you nor waved to you before? A. He hadn’t up, 
prior to that time, no, but others had. 

Mr. McGuire. I move that that be stricken out as not 
responsive, your Honor. 

Mr. Hirshman. I think it is a proper answer, if your 
Honor please. 

Mr. McGuire. I am asking this witness for a specific 
answer. 
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The Court. Read the question. 

(The last question, as above recorded, was read by the 
reporter.) 

47 Mr. Hirshman. Read the answer too. 

(The answer, as above recorded, was read by the 
reporter.) 

Mr. McGuire. I object to the last part. 

The Court. The last part may be stricken: “Others 
had.” The jury will disregard that part of the answer as 
not responsive. 

By Mr. McGuire: 

Q. Now, Mr. Papa, isn’t it the fact that when this injury 
occurred and you were—it is the fact: you were on your 
way to lunch? A. Yes, sir 

Q. And that this engine was pushing these, I think it is 
about either eight or ten cars in front of it, and you hav¬ 
ing been told to go out and come back, that when the engine 
came to a stop you immediately attempted to go through 
in order to get to your lunch quickly, and without any signal 
from this engineer? A. No. 

Mr. McGuire. No further questions. 

Redirect Examination. 

By Mr. Hirshman: 

Q. Now, Mr. Papa, did Mr. Foster, the claim agent, read 
over to you the things that he had written down in Mr. 
Wardwell’s office at the time he was there? A. He did not. 

Q. Did he let you read the notes that he made on that 

paper at the time that you were there? A. He did 

48 not. 

Q. Now, I believe you stated, in response to the 
cross-examination, that this particular engineer had not 
waved you through before. Had any other engineer waved 
you through, to cross over— 
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Mr. McGuire (interposing). I object to the question. 

Mr. Hirshman. Now wait a minute until I finish. Don’t 
answer; give him an opportunity to object. 

By Mr. Hirshman: 

Q. Had any other engineer ever waved you over and 
across in the same manner in which you attempted to cross 
this morning? 

Don’t answer until he has an opportunity to press his 
objection. 

Mr. McGuire. I object to that, your Honor. 

The Court. On what grounds? 

Mr. McGuire. Because it is entirely irrelevant to the 
claim that is made here. A wave of some other engineer 
would certainly have nothing to do with what occurred on 
this particular day. It is entirely irrelevant. 

Mr. Hirshman. It shows a practice that had been per¬ 
mitted to grow up by the defendant and its agents in that 
neighborhood, if the Court please, and I think it is proper 
evidence in this case that this man didn’t attempt to go over 
there for the first time on this occasion or had never had 
the same opportunity to go over on other occasions, and I 
think that it is material to the main point in this case here. 

Mr. McGuire. Well, we have made our objection as to 
evidence of any practice in this case. I think that same ob¬ 
jection applies here. 

49 The Court. Of course, if this engineer especially 
nodded to him or waved to him, directed him to cross, 
what difference does it make what the practice was before 
that time? Why should we go into that? 

Mr. Hirshman. All right; I will withdraw that question. 
That is all. 

Recross Examination 

By Mr. McGuire: 

Q. Mr. Papa, did you ask Mr. Foster to see the statement 
that he had been writing as you were talking to him in Mr. 
Wardwell’s office? A. I did not. 
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Mr. McGuire. You may take the witness. 

Mr. Hirshman. That is all. 

(The witness left the stand.) 

Mr. Hirshman. Your Honor will indulge us just a mo¬ 
ment, please. 

The Court. Just let me ask the witness a question. 

Mr. Wardwell. Just a moment. 

The Court. Take the stand. 

Mr. Wardwell. Take the stand again. 

(The witness resumed the stand.) 

By the Court: 

Q. What is your occupation at this time? A. I drive a 
truck at the present time, your Honor. 

The Court. I see. And your injury, has that in any way 
interfered with your operation of a truck? A. Well, no, 

sir. 

50 The Court. I see. That is all. 

Mr. McGuire. May I ask one other question: 

Q. What is your income at this time? A. $35 a week. 

Q. What it was before? A. Yes, sir. 

Redirect Examination 
By Mr. Hirshman: 

Q. May I ask you: The truck drivers, of course, make 
more money now than they did before, don’t they? A. On 
those concrete trucks they do. 

Mr. McGuire. I object to that. 

Mr. Hirshman. Well, I mean you asked him the question. 

The Court. That is all right. 

Mr. McGuire. I am asking his income. What may hap¬ 
pen to some other truck driver for some other company is 
entirely immaterial. 
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By the Court: 

Q. What were you earning at the time of your injury? 
A. Approximately $35 a week, your Honor. 

Q. Are you working, employed by the same man? A. No, 
sir. Had to leave it. 

The Court. That is all. 

Mr. Hirshman. May we approach the bench, your Honor? 
We may shorten this trial on the question here, and give 
your Honor an opportunity to rule on it. 

The Court. Very well. 

(Counsel for both sides approached the bench and 
51 conferred with the Court, in a low tone of voice, as 
follows:) 

Mr. Hirshman. Your Honor, we have another witness 
here who is prepared to testify that he has been working 
around that neighborhood for ten years and has seen others 
cross over in the same manner on the wave and nod of an 
engineer or brakeman, and we are ready to introduce that; 
but of course if your Honor is going to take the position that 
what has occurred in other cases has nothing to do here and 
that the only question here is 'whether he had an express in¬ 
vitation to cross, we won’t. 

The Court. He has already testified he had. 

Mr. Hirshman. That is right. 

The Court. WTiat more do you want? There is no use 
getting any errors into this record. 

Mr. Hirshman. I don’t want to. 

The Court. If you have a claim, I think I should steer a 
little shy of that evidence, permitting a witness to testify as 
to what the custom and practice was, unless we have to go 
into that. You do not have to go into it according to the 
record so far. 

Mr. Hirshman. No; not at this stage, we don’t, no. 

The Court. No, except as to whether or not this engi¬ 
neer was authorized to. 
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Mr. Hirshman. Well, I don’t think that has any bearing 
on the case, because I have a United States Supreme Court 
case here saying that if a man does any act in direct dis¬ 
obedience of what he is supposed to do, or outside the scope 
of authority, the corporation is still responsible. 

The Court. It is the same if an engineer beckons a 

52 man to cross over; he may rely upon that. 

Mr. Wardwell. He is in charge of the train. 

The Court. What is that? 

Mr. Wardwell. I say, the engineer is in charge of the 
train. 

Mr. Hirshman. Well, we shall rest at this point, and we 
shall see what the defendant has to put on, as to whether we 
put him on in rebuttal. 

The Court. All right. 

Mr. Wardwell. That is the reason he left Super Concrete, 
because his foot wouldn’t stand up on those heavy trucks, 
and he had to take to driving a lighter truck. That is the 
reason I wanted to ask him. 

Mr. Hirshman. All right; let us put him on. 

(At the conclusion of the foregoing conference counsel re¬ 
turned to the trial table, and the trial proceeded as follows:) 

Mr. Wardwell. I would like to ask to have Mr. Papa come 
back. Just as he left the stand he said he had to leave Super 
Concrete, and before I got the chance to ask him why he left. 

The Court. Well, that is all right. Mr. Papa, take the 
stand. 

Mr. Hirshman. Mr. Papa, will you come back on the 
stand, please? 

(The witness resumed the stand.) 

Redirect Examination 
By Mr. Wardwell: 

Q. Mr. Papa, as you left the stand you made the 

53 statement that you had to leave Super Concrete Com¬ 
pany. Now, why was that? A. Well, driving one of 

those trucks is a man-sized job. 
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Mr. Hirshman. Speak loudly. We can’t hear it. 

The Witness. I say, driving one of those trucks is a man- 
sized job, getting in mud holes and one thing another like 
that, and you have got to be able to take it to handle one of 
them, and I had this opportunity to get a job driving a 
smaller truck, and I thought I’d better take it. 

By Mr. Wardwell: 

Q. You mean it interfered with your foot? A. It really 
hurt my foot to do it, yes, sir. 

Q. Is that the reason that you took this job? A. Yes, sir. 

Q. Where you drive a lighter truck? A. That’s right, sir. 

Q. What size truck would you operate at Super Concrete? 
A. A 5-ton truck that hauled around 8 or 9 tons. Now don’t 
get me wrong on that; I don’t want to get Super Concrete in 
wrong. It is a 5-ton truck according to the motor, but with 
the dual wheels we had on the rear end, eight wheels, they 
are allowed to haul 8 and 9 tons with them. 

Q. What size truck do you operate now? A. A little ton 
truck. 

Q. One-ton truck? A. That is right, sir; small. 

Q. Does that hurt your foot as much as operating this 
truck for Super Concrete? A. No, sir, it does not, be- 
54 cause I have a helper on the truck; he does practically 
all the work now. All I do is drive. 

Q. At Super Concrete you used to make overtime, did 
you not? A. That’s right, sir. Yes, sir. 

Q. Do you make any overtime with this firm you are work¬ 
ing for at the present time? A. No, I don’t. 

Q. What were you being paid for overtime at Super Con¬ 
crete? A. At that time it was 90 cents an hour, time and a 
half for overtime. 

Mr. Wardwell. That is all. 

Mr. Hirshman. That is all. Thank you. 

(The witness left the stand.) 
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Mr. Hirshman. By agreement of counsel, if your Honor 
please, we are going to read the testimony of the artificial 
limb man, Caron. 

Mr. Wardwell. Here it is (indicating). 

Mr. Hirshman. What page? Well, I want you to read 
the questions. 

Mr. Wardwell. On page 18. This is direct examination. 

Mr. Hirshman. Is it page 18 ? I think you have the wrong 
questions. 

Mr. McGuire. Page 20. 

Mr. Hirshman. All right. 

(Thereupon the testimony of L. G. Caron, given on No¬ 
vember 19, 1941, was read, beginning on page 20 and end¬ 
ing with the sixth line on page 21 of the transcript.) 

Mr. Hirshman. Now, if your Honor please, we also 
55 have stipulated here as to the expectancy of the man’s 
life and the commuted value of the dollar for the bal¬ 
ance of his life, and with that we rest at this point, your 
Honor. 

Mr. McGuire. We ask that the jury be excused, your 
Honor. 

The Court. I shall reserve ruling. You may assert in the 
absence of the jury what your motion is. Step across to the 
bench. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

Motion for Directed Verdict in Favor of the Defendant 

Mr. Gower. The motion is to direct a verdict for the de¬ 
fendant on the ground that part of the plaintiff’s case is 
proof that the engineman had authority to invite this man 
to cross on the engine of the company, and we rely on sev¬ 
eral cases which I have here, extracts from them. Why 
don’t I just give your Honor this (handing a paper to the 
Court) ? 

The Court. Yes. 
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Mr. Hirshman. Those cases refer merely to brakemen 
and firemen, none of whom is an engineer. 

Mr. Gower. Well, one of them is a crossing tender, in 
this case. 

Mr. Hirshman. Yes, a crossing tender. 

The Court. The Court will reserve its ruling on your mo¬ 
tion. 

Mr. Gower. Sir? 

The Court. I shall reserve the ruling on your mo¬ 
tion. 

56 Mr. Gower. Yes. 

The Court. You may proceed. 

(At the conclusion of the foregoing conference, counsel 
returned to the trial table and the trial proceeded as fol¬ 
lows :) 

Evidence on Behalf of the Defendant 

Mr. McGuire. If your Honor please, we would like the 
opportunity of putting on some witnesses perhaps a bit out 
of order. They are railroad men, and we would rather not 
hold them over until tomorrow if we can avoid it. 

The Court. All right, you may do so. 

Mr. Gower. George Moler. 

Thereupon George W. Moler was called as a witness for 
and on behalf of the defendant and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. McGuire: 

Q. Mr. Moler, what is your full name? A. George W. 
Moler. (Spelling) 

Q. Will you speak so these gentlemen back here can hear 
you? You are an employee of the B. & 0. Railroad Com¬ 
pany? A. Yes, sir. 

Q. And you were such an employee in 1937 ? A. Yes, sir. 
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Q. Do you recall one day in October of 1937, that a man 
had his foot injured in going between a train, or be- 

57 tween an engine and a car of a train on K Street, 
Northwest? A. Yes, sir. 

Q. Can you tell us how many cars were attached to that 
engine? A. We had about eight or ten. 

Q. And the engine was pushing those cars; is that right? 
A. Yes, sir. 

Q. Now, where were you, or when did you first hear of this 
injury? A. After it happened, about, I guess, fifteen min¬ 
utes. 

Q. And where were you at about the time of the injury? 
A. I was about seven car lengths away from there. 

Q. And that was in what direction? A. Well, it would be 
east of the engine, south; east or south, whichever you call 
it. 

Q. East. That would be towards King’s coal yard? A. 
yes. 

Q. And you were up there; what were you doing six or 
seven car lengths away? A. Well, I was there to—prepared 
to give a signal. We had just stopped then. 

Q. You didn’t see the accident? A. No, sir. 

Q. Did you see the injured man before he was taken away? 
No, sir. 

Mr. McGuire. No further questions. 

Cross-examination 

By Mr. Hirshman: 

Q. How many other members of the crew were 

58 there besides yourself and the engineer? A. Three. 

Q. Three ? A. Four with the fireman. 

Q. Four with the fireman. Where was the— A. (Inter¬ 
posing) Three; another brakeman, conductor, and a fire¬ 
man. 

Q. Where was the fireman at the time ? A. He was on the 
engine. 
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Q. On the engine. Alongside the engineer? A. No, no. 
He’s on the left side. The engineer is on the right. 

Q. I see. But right next to the engineer ? A. Well, there 
is a boiler between them. 

Q. Boiler between them. But in the same cab, though? 
A. I don’t know whether he was up there or not. He could 
have been on the footboard. 

Q. Well, do you know where he was? A. I don’t know. 

Q. But that train had to have a fireman, though, didn’t it? 
A. Oh, yes. 

Q. And two others besides yourself; is that the idea ? A. 
There was two brakemen, conductor, engineer, and fireman. 

Q. You didn’t testify in the last trial in this case, did you? 
A. No, sir. 

Q. Where were you on the 19th day of November, 
59 1941? Were you in Washington? A. What day was 

that? The other— 

Q. That was on Wednesday. A. I don’t know where I 
was at, if that was the day you had this trial. 

Q. You were employed by the B. & 0. Railroad Company? 

Mr. McGuire. Just a moment, please. If counsel is going 
into this, I think in fairness to the defendant we should make 
a statement and make it in front of the jury. 

Mr. Hirshman. Now just a moment. Wait a while. I ob¬ 
ject to any argument now, if the Court please. 

Mr. McGuire. No, because that is just what you are do¬ 
ing. 

Mr. Hirshman. I am asking the witness if he was present 
on this other trial, and he said no, and I am trying to find 
out where he w*as on that occasion, if the Court please. 

Mr. McGuire. Well, that certainly is immaterial, where 
he was. 

Mr. Hirshman. Well, I think it is very important if he 
was located in Washington, now coming down to a trial, and 
wasn’t present at a prior trial of this case. 

Mr. McGuire. Yes, and I think the jury is entitled to a 
statement as to why he wasn’t there and as to why he is here 
now. 
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The Witness. You didn’t ask me if I was not here then. 
The Court. He wants to know why he wasn’t here at the 
last trial. 

Mr. Hirshman. Yes. That is the question I asked him, if 
he was here. 

The Witness. I was here. 

60 By Mr. Hirshman: 

Q. You were here? A. Yes. 

Q. But you didn’t—you weren’t called to testify by the 
defendant? A. No. 

Q. At that time? A. I wasn’t called in here. 

Mr. McGuire. May we approach the bench, your Honor? 
The Court. What is that? 

Mr. McGuire. May we approach the bench? 

The Court. Yes. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

Mr. McGuire. At the last trial, at the conclusion of the 
case counsel for the plaintiff asked the Court for an instruc¬ 
tion to the effect that if a witness under the control of either 
party and having knowledge of the facts did not appear the 
jury might presume that the testimony would be— 

Mr. Hirshman. Unfavorable. 

Mr. McGuire. Unfavorable. 

The Court. Yes. 

Mr. McGuire. We objected to that on the ground that 
there was no showing in the record that there was any such 
witness, so far as the defendant was concerned, who was 
present or who saw this accident or knew about it, and I 
think that the last record shows that there was nothing to 
show that. So for that reason it was entirely unnec- 

61 essary for us to bring in three or four men who, as 
this witness, would testify that they were five or six 

car lengths away and didn’t see it. 

Because the question was raised by counsel we brought 
this man here today, and counsel for plaintiff by his ques- 
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tioning has been permitted to give the jury the impression 
that the defendant was concealing something before or is 
concealing something now. 

Mr. Gower. Yes. 

Mr. McGuire. And I think in fairness to the defendant, 
and with this jury here, we are entitled to make that state¬ 
ment to the jury. 

The Court. You are. 

Mr. Hirshman. To the jury, but not at this point, not at 
this stage of the procedure. 

Mr. McGuire. I think we are. 

The Court. You may make the statement to the Court so 
the jury may hear. Stand back there and make the same 
statement. 

Mr. McGuire. At this time? 

The Court. What is that? 

Mr. McGuire. At this time, your Honor? 

The Court. At this time, surely. You may make just the 
same remarks you addressed to the Court now, in the hear¬ 
ing of the jury. 

(At the conclusion of the foregoing conference, counsel 
returned to the trial table and the trial proceeded as fol¬ 
lows:) 

Mr. McGuire. I would like to state to your Honor that 
at the last trial of this case there were some witnesses; or, 
that is, there were some members of this train crew 
62 who were not called as witnesses by the defendant, 
for the reason that this crew was scattered along 
these cars and did not see and did not know anything about 
the accident. In the last trial, however, counsel for plain¬ 
tiff requested an instruction substantially to the effect that 
the failure of the defendant to call the other members of the 
train crew might lead to an inference that, if called, their 
testimony would have been unfavorable, even though there 
was no evidence that the members of that crew or the other 
members knew anything about this accident. 
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So for that reason in this trial counsel for the defendant, 
and the defendant, have brought here all of the train crew 
that we were able to bring, even though these men can tes¬ 
tify to no more than that they were on the train but didn’t 
see and didn’t know anything about the accident. 

The Court. I was wondering why you called this witness. 

Mr. McGuire. We did it only for that reason, your Honor, 
and I think we have a couple of other men in the same cate¬ 
gory. 

The Court. All right. Now proceed. 

Mr. Gower. Can it be stipulated as to Hoernig, Barger, 
and Miller? 

Mr. Hirshman. Where is the fireman? Is he the fire¬ 
man? 

Mr. Gower. Miller, Barger, and Hoernig are in the same 
position as Moler, and we can bring each of those in if you 
want them. 

Mr. Hirshman. Who are they? The train crew? 

Mr. McGuire. Yes. 

Mr. Hirshman. Including the fireman? 

Mr. McGuire. No. 

Mr. Hirshman. I want to see the fireman. 

63 Mr. Gower. All right. 

Mr. Hirshman. I will stipulate as to the other 

two. 

Mr. Gower. There are three. The other two. 

Stipulation 

Mr. McGuire. Counsel for both parties stipulate that 
Miller and Barger, the two other members of the train crew 
on the day of this accident, were in positions; one of them 
was four car lengths away, and the other was ten car lengths 
away; and that they did not see and do not personally know 
anything about this accident, so that their presence will not 
be required nor commented on. 

Mr. Wardwell. Who is this particular witness? Is this 
witness a brakeman? 

(There was no response.) 
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By the Court: 

Q. You didn’t see the plaintiff that day before the injury, 
did you? A. No, sir. 

Q. Did you see him when he was crossing the tracks? A. 
No, sir. 

Q. How long after the injury was it before you saw him? 
A. Oh, I didn’t see him for—the man that got hurt—for a 
couple of months afterwards. 

Q. So you know nothing about how this happened? A. 
No, sir. 

The Court. That is all. 

Mr. Hirshman. No further questions. 

Mr. McGuire. May this witness be excused, your Honor? 

The Court. He may be excused. 

64 Mr. McGuire. And Mr. Miller and Barger may be 
excused? 

Mr. Gower. And whom? 

The Court. They do not know anything about it; they 
can add nothing to the record. 

Mr. McGuire. Barger. They may be excused? 

The Court. They may be excused. 

Mr. Hirshman. We will stipulate as to him too. 

(At this point a witness entered the courtroom.) 

Mr. McGuire. Never mind, Mr. Hoemig. 

Counsel has just advised me, your Honor, that the plain¬ 
tiff will also stipulate that Mr. Hoemig was not in a position 
to see and did not personally know anything about this acci¬ 
dent at the time it occurred. 

Mr. Gower. This is not Mr. Hoemig. This is Mr. Hen- 
nick. There has been a confusion of names, but that is all 
right. The witness in court is not the man who has just 
been excused. This is another witness. The marshall did 
not get the name quite, but that is all right. 

A Deputy Marshal. You said Hoemig, didn’t you? 

Mr. Gower. I said Hoemig. That is Hennick. 

They mistook that. 
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The Court. Whom do you want? 

Mr. Gower. Hennick. But we want the crew to go; they 
are needed on the trains. 

The Court. I will send them bank. 

Mr. Gower. Fine. 

The Court. They will do no good to us. They do not 
know anything about this case. 

(A witness entered the courtroom.) 

65 Mr. McGuire. This is the fireman; this is the man 
we asked for first, but counsel has stipulated concern¬ 
ing him. He may go. 

The Court. Whom do you want? 

Mr. McGuire. Mr. Hennick. 

The Court. What is your name? 

Mr. Hoeraig. H-o-e-r-n-i-g, Hoernig. 

The Court. What is the other fellow’s name who came 
in here a minute ago? 

Mr. Hoernig. Hennick. 

Mr. Gower. H-e-n-n-i-c-k. The man we just had in here 
two minutes ago is now wanted as a witness, and Mr. Hoer¬ 
nig here wants to get back to his job. 

Mr. Hirshman. You may be excused 

Mr. McGuire. Do you have that testimony? 

Mr. Hirshman. Yes, right here; page.28 (referring to a 
transcript). 

Thereupon George L. Hennick was called as a witness for 
and on behalf of the defendant and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination 

By Mr. McGuire: 

Q. Will you state your full name, Mr. Hennick? A. George 
L. Hennick. 

Q. And what is your occupation? A. Shop foreman. 
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Q. For the Baltimore & Ohio Railroad Company? 

66 A- Baltimore & Ohio Railroad, yes, sir. 

Q. And for how long have you been a shop fore¬ 
man? A. Twenty-five years. 

Q. And what are the duties of a shop foreman? A. Su¬ 
pervise the repairs to cars. 

Q. Does that include freight cars as well as passenger 
cars? A. Freight and passenger. 

Q. And in supervising repairs does that include repairs 
to couplers on freight cars? A. Yes, sir; all parts of cars. 

Q. And are you familiar with the structure of couplers 
on the B. & 0. freight cars? A. Yes, sir. 

Q. Do you understand the meaning of “slack’’ with refer¬ 
ence to freight trains? A. Yes, sir. 

Q. Now will you explain to the Court and to the jury how 
the couplers couple together, in a general way, their con¬ 
struction, with particular reference to the spring or springs 
connected with what I believe you call the draft gear? A. 
Yes, sir. 

Q. And how it works; and in describing the couplers also 
explain what slack is and how that exists, and in a general 
way describe that situation? A. Well the coupler on a car 
is connected to a draft gear, which is a mechanical appa¬ 
ratus housed in a steel casing, fits the sills of the car or 
between two draft castings composed of springs and steel 
wedges. That’s to take up the shock of coupling 

67 when the cars are coupled together. 

Q. Are they coupled automatically? A. Automati¬ 
cally. 

Q. That is, you just bang one into the other; is that right? 

A. Yes. 

Q. When you couple cars? A. Yes. Ordinarily there is 
from two and a half to two and three-quarters inches spring 
compression in the draft gear. That’s what we call spring 
slack. 

Q. Will you tell us what you mean by spring compres¬ 
sion? A. In other words, the coupler will move back that 
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much when another car is pushed into it. The springs com¬ 
press that much. 

Q. Well, let me try to direct your testimony a little. When 
two cars are coupled together, these two gears come to¬ 
gether? A. Yes. 

Q. And if after they have been coupled one of the cars 
is, we will say, attached to an engine and is pulled away 
or is pulled along a track, what happens to that coupling? 
Does it stretch? Is there a stretch? A. Pulls out. You 
compress the springs. 

Q. The springs? A. You compress the springs and pull it 
out. 

Q. That is, there is a joint that still holds the two cars to¬ 
gether? A. The two knuckles work like that (indicating). 

Q. The two knuckles that join together? A. Yes. 
68 Q. And this housing comes apart; is that right? 

A. No, it does not come apart. 

Q. Well, the springs? A. The springs in the housing just 
compress. 

Q. Compress. Now, assume that you had an engine on a 
track. The engine is pushing ten cars up a grade of from 
two-tenths percent at the engine, where the engine is, to 
three percent at the farther end where the car farthest 
away is located; and if an engine is pushing those cars and 
then the brakes are applied to the engine so that the engine 
stops, what will normally happen to the rest of those cars 
with respect to the slack? A. The slack will run out and 
then rebound towards the engine. It runs back in again. 

Q. In other words, there is pulling apart of each coupler? 
A. Yes, sir. 

Q. As far as it will go. And that distance is what usual¬ 
ly? A. Varies from two and a half to two and three-quar¬ 
ter inches, depending on the type of the car. 

Q. And then when the slack is run out, what is the—well, 
I mean what space is there between the couplers, normally? 
A. About four and a half inches. 

Q. And it stretches out? A. You mean between—you are 
talking about the space between the back of the coupler now 
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and the buffer casting? Is that what you are talking 

69 about? 

Q. I am talking about the part of the couplers that 
have the springs attached to them. I am talking about the 
slack, is what I really want to know. I want to know how 
much space or how much spread will occur when slack runs 
out of coupled cars. A. It varies from two and a half to 
two and three-quarters inches in each end of the car. 

A Juror. Your Honor, may I ask a question, if it is per¬ 
missible ? 

The Court. Yes. 

A Juror. I think what the jury would like to know—I know 
I would: How much space is between the front, as you call 
it, the bumper—that is the portion back against the freight 
car—from the engine? In other words, the coupler comes 
in two pieces, doesn’t it? 

Mr. Hirshman. We have a picture which both sides have 
agreed on. 

Mr. McGuire. This will aid you (handing a photograph 
to they jury). 

70 The Witness. I have a copy of our instructions 
here, if I would be allowed to show them—the in¬ 
structions that we work by. 

By Mr. McGuire: 

Q. No, I do not think you could show them. A. The 
maintenance of draft gears and couplers. 

Mr. Hirshman. We are not raising any point, if the Court 
please, that those couplers were not in proper order on that 
day. There is no question about that. 

Mr. McGuire. No. The purpose of this testimony, your 
Honor, is to show how this injury occurred and to show 
what the physical condition was that made it possible for a 
man’s foot to be caught when he stepped on the joining of 
those couplers. 

I ask that this photograph be marked as Defendant’s 
Exhibit 1. 
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(Photograph was marked as Defendant’s Exhibit 1 and 
received in evidence.) 

By Mr. McGuire: 

Q. Will you look at this photograph which has been 
marked as Defendant’s Exhibit 1 and indicate where the 
slack is? A. Right here (indicating). This is where your 
coupler moves out, and here is where your distance varies— 
right in here (indicating). 

Q. Right in there? A. Yes. 

Q. There is some distance in there normally; isn’t that 
right? A. Yes; it will run about 2% inches. 

Q. Then, when it is straightened out, it will stretch 
71 about how far? A. About 2*4 inches. 

Q. So, it will be about 5 inches when it stretches 
out; is that right? A. Yes. 

Mr. McGuire. That photograph shows them closed. 

By the Court: 

Q. It was there where his foot was caught, was it? A. 
I don’t know. 

Mr. McGuire. May I show this to the jury? 

Mr. Hirshman. Certainly. 

Mr. McGuire. (Addressing the jury): The witness indi¬ 
cated this space here in this particular coupling and said 
that there was normally 2% or 2% inches there, and that 
when the slack has run out, that is increased by an addi¬ 
tional 2 Y 2 inches. 

By Mr. McGuire: 

Q. Does that apply at both ends? A. That would not ap¬ 
ply on this end (indicating). This is the engine here. That 
does not apply on this coupler, because there is no draft 
coupler on the engine. This is just a short-stem coupler 
with a heavy pin down through the shank of it. There is no 
draft here down in front of that. 

Mr. Hirshman. It would only apply on the other side? 

Mr. McGuire. Yes. 
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Your Honor, we at this time want to introduce in evi¬ 
dence as Defendant’s Exhibit 2 a photograph of an engine. 
While it has a different number, it is the same type of en¬ 
gine as the one that was involved in the plaintiff’s injury. 
We are offering this to show the general size. 

72 Mr. Hirshman. No objection. 

The Court. It may be received. 

(Photograph of engine No. 1144 was marked as Defen¬ 
dant’s Exhibit 2 and received in evidence.) 

Mr. McGuire. This is a photograph of a similar engine. 
This is No. 1144, and I believe the one in question is 1152, 
but they are of the same type. 

By the Court: 

Q. Where are your shops located with reference to the 
place of this accident? A. Why, I am located in Baltimore, 
your Honor. 

Q. Oh, some distance away, then? A. Yes, sir. 

Q. You are not familiar with these tracks in here, then? 
A. No, sir. 

By Mr. McGuire: 

Q. Mr. Hennick, if a man placed his foot in this space 
when the slack had run out, while the slack was out, and if 
his foot was still there when the slhck came back in, which 
I believe you testified would happen if an engine was push¬ 
ing about 10 cars upgrade, what would be the result so 
far as the man’ foot was concerned? A. It would crush it. 

Q. Are the B. & 0. cars that are used in the area of 
Georgetown serviced by your shop? A. That might be. 
That could be. I couldn’t say that all of them would be 
serviced at my shop. 

Q. Is there any shop closer to Washington than 

73 yours? A. We have a repair track down here at 
New York Avenue. That is what they call the New 

York Avenue yards. 
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Q. That is a repair track? A. Yes. Freight cars are nor¬ 
mally repaired on what they call repair tracks. 

By the Court: 

Q. All freight cars used during this year by the B. & 0. 
carried this coupler you were speaking about? A. Yes, sir. 

Q. That is standard equipment? A. Yes, sir. 

By Mr. McGuire: 

Q. Can you state the reason for this spring arrangement 
that you have described? A. The reason for it is to reduce 
the shock on the car structure and the lading when being 
coupled. 

By the Court: 

Q. Sometimes they don’t use them on passenger trains, do 
they? (Laughter.) A. Well, I would rather say that 
sometimes they hit them too hard. 

The Court. I see. 

Mr. McGuire. We have no further questions. 

Cross-examination 

By Mr. Hirshman: 

Q. Mr. Hennick, how far is the rail from the coupler? A. 
Why, the minimum is 31V2 permitted by law, and the maxi¬ 
mum is 34*4. 

Q. Inches? A. Inches, yes; that is to the center 
74 line of the coupler. 

Q. Referring to this photograph that has been in¬ 
troduced in evidence, I noticed a step here in front of the 
locomotive. Do all locomotives or engines have steps of 
that kind in front of them? A. All engines engaged in 
switching service have to have that step. 

Q. So, the engine which was engaged in switching service 
on this date in October, 1937, had this step in front of it 




52 


at that time? A. I couldn’t say that it did have it, but it 
should have had it. 

Q. How high is the step from the surface of the street? 
A. The law says not less than 7, no more than 9, so it is 
maintained between these two figures. 

Q. How wide is an engine—the engine involved in this 
particular accident? A. Well, right offhand I couldn’t 
answer that question, only approximately. 

Q. How wide is the coupler itself? A. The coupler itself 
varies between 15 and 16 inches wide—the head of it— 
according to the type of coupler involved. 

Q. How long is the coupler? A. The length of it? 

Q. Yes. A. The length of the coupler head itself is 12% 
inches. 

Q. How long does it take for the slack to run back on a 
10-car train after the engine comes to a complete stop? A. 

Well, just as a matter of opinion, I would say be- 
75 tween 30 and 40 seconds. 

Q. I did not catch that. A. Between half a minute 
and 40 seconds. 

Q. Didn’t you testify at the last trial that it took be- 
tweeen 20 and 30 seconds? A. I don’t recall whether I did 
or not. 

Q. Would you say that you did not so testify? A. No, I 
wouldn’t say that I did or did not. I don’t recall what the 
testimony was at the previous trial. 

Mr. Hirshman. That is all. 

Re-direct examination 
By Mr. McGuire: 

Q. Would the amount of time taken for the slack to run 
out and come back in depend on the grade ? A. It depends 
on the speed at which you stop and the speed at which the 
engine is moving when it stops. 

Q. So, that is a variable time, when it comes to fixing 
the time; is that right? A. It varies according to the grade 
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the cars are being handled on and the speed at which they 
are being handled. 

Mr. McGuire. No further questions. 

Mr. Hirshman. No further questions. Thank you. 

Mr. McGuire. May this witness be excused? 

The Court. He may. 

(The witness left the stand.) 

Mr. McGuire. Mr. Leach. 

76 Thereupon Everett W. Leach was called as a wit¬ 
ness for and on behalf of defendant and, having been 

first duly sworn, was examined and testified as follows: 

Direct Examination. 

By Mr. McGuire: 

Q. Will you please state your full name? A. Everett W. 
Leach. 

Q. How are you employed, Mr. Leach? A. Assistant 
road foreman of engines, Baltimore & Ohio Railroad. 

Q. Please speak a little more slowly and distinctly, Mr. 
Leach, so that the gentleman over here can hear you. A. 
Assistant road foreman of engines, Baltimore & Ohio Rail¬ 
road. 

Q. Prior to your appointment to that position, had you 
been an engineer on the Baltimore & Ohio Railroad? A. 
About 23% years—approximately that. 

Q. You had been an engineer? A. Yes. 

Q. I hand you Defendant’s Exhibit 2, which is a photo¬ 
graph of engine No. 1154, and ask if you will tell the Court 
and jury the length of that engine and—What do you call 
this thing? A. The tender. 

Q. (Continuing) The length of that engine and tender 
combined. A. I will have to look at the blueprints 

77 for them to get the exact figures. 

Mr. Hirshman. We will stipulate that. 

Mr. McGuire. Never mind, Mr. Leach. It is stipulated 
by counsel that the total length, over-all, of the engine and 
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tender which were involved in this accident is 53 feet, 11% 
inches from coupler tip to coupler tip. 

The Witness. That is correct. 

By Mr. McGuire: 

Q. Mr. Leach, can you tell us whether or not there was a 
rule—and do not answer this question, please, until there 
has been an opportunity for counsel to object—on the Bal¬ 
timore & Ohio Railroad by which enginemen were forbidden 
to permit any person to go over the couplers between an 
engine and a coupled carl 

Mr. Hirshman. I object to that, your Honor, and I have 
the authority. 

Will you step up to the bench, please, Mr. McGuire? 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

Mr. Hirshman. An attempt was made to get this same 
proposition in before Justice Bailey, and it was denied on 
the same United States Supreme Court case, if your Honor 
please (handing a paper to the Court). 

The Court. What is your position, Mr. McGuire? 

Mr. McGuire. Our position is that the defendant has the 
right to show the rules so far as this defendant was con¬ 
cerned. We expect to show later on that this engineer was 
retired the day after this collision; that he had been 
78 an engineman for more than 30 years; that there is 
certainly an inference that he knew the rules; and 
that there is a presumption that he did what he was re¬ 
quired to do. I think we have the right to get this before 
the jury for the purpose of the inference. 

We are also making the point which we raised before, 
but on which your Honor has ruled, as to the failure of the 
plaintiff to show authority. Of course, we have already 
made the point that the plaintiff should have made a show¬ 
ing thereof, but failed to show, the authority of the en¬ 
gineer. We are going further and are showing affirmatively 
the rules. 
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The Court. These are rules for the employees to follow? 

Mr. McGuire. Yes. This is the general rule, which I 
was asking him about now. We have certain specific rules 
which I will show your Honor now. Perhaps your Honor 
would be inclined to rule in the same way. 

Mr. Hirshman. In the first place, there is an additional 
objection to this. There is no testimony here, if your Honor 
should rule that they are admissible, that these rules were 
ever in the hands of the operator of this particular engine. 
All that this man can say is that these are general rules 
issued to the engineer. This is not proper testimony, even 
at this stage of the proceeding. 

The Court. This is not the engineer in charge of this 
train? 

Mr. Gower. No, but this is the assistant road foreman 
of engines, in charge of engineers. 

The Court. I think we will take his testimony that these 
rules were in force and effect, but then, of course, you will 
have to tie that up with the testimony that this other 
79 engineer knew these rules and was familiar with 
them. 

Mr. McGuire. I will have to try to do that. I would not 
want to promise your Honor. 

The Court. The objection is overruled. 

Mr. Hirshman. Your Honor will grant us an exception? 

The Court. Yes. We will take the testimony as to these 
rules, but that is only one step in your chain of evidence. 

Mr. McGuire. I assume it will be stricken if we cannot 
connect it up. 

Mr. Hirshman. If your Honor is going to permit him to 
put in the rules for employees, I think the plaintiff is en¬ 
titled to show what the practice has been around there of 
others going through, because he has been there. 

The Court. I have just been reading this case of Sheri¬ 
dan against the Baltimore & Ohio Railroad. Of course, in 
this case there was a flagrant violation of the rights of the 
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public. The trains were tied up there from 30 minutes to 
a couple of hours. How about in this case? 

Mr. Hirshman. They were tied up every day from 6 
o’clock in the morning until 10 o’clock or 11 o’clock at night. 
The plaintiff had gone over before and had seen others go 
over before. If the defendant is permitted to introduce 
these rules, I think we are entitled to bring in our rebuttal 
witnesses to show that others have gone over. 

The Court. If you can prove anything that is within gun¬ 
shot of this case of Sheridan v. Baltimore & Ohio with ref¬ 
erence to assent and acquiescence of the railroad company 
in the violation of the rule, why, I may permit it; but I think 
this testimony is admissible now. 

80 Mr. Hirshman. Exception. 

Mr. Gower. This copy belongs to Mr. Leach. May 
I hand it to him without any impropriety now? 

Mr. Hirshman. What is it? 

Mr. Gower. It is the same thing. I find we have two 
copies. One of them belongs to Mr. Leach. He is on the 
stand, and I am not at liberty to hand or communicate any¬ 
thing to a witness on the stand. 

Mr. Hirshman. I have no objection to your showing him 
anything. 

(At the conclusion of the foregoing conference, counsel 
returned to the trial able, and the trial was resumed as fol¬ 
lows:) 

Mr. McGuire. If your Honor please, we will not insist on 
the last question asked the witness; we will withdraw it. 

The Court It may be withdrawn. 

By Mr. McGuire: 

Q. Mr. Leach, did you know Mr. Power? A. Yes, sir. 
Yes, sir, I know him. 

Q. Who was he? A. I beg your pardon? 

Q. Who was he? A. He was the engineer in charge. 

Q. The engineer in charge of this engine when this in¬ 
jury occurred? A. Yes, sir. 
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Q. How long had he been with the B. & 0. before he re¬ 
tired, approximately? A. I am told about 42 years. 

81 Q. About 42 years? A. Yes, sir. 

Q. Do you know when he retired with reference to 
the time of this injury? A. No, sir, I don’t know the exact 
date. 

Q. You know that he is now retired? A. Yes, sir. 

Q. That retirement is in accordance with the Railroad 
Retirement Act’s provisions? A. That is right. 

Mr. McGuire. We have no further questions. 

Mr. Hirshman. We have no questions. 

Mr. McGuire. May Mr. Leach be excused? 

The Court. He may be excused. 

(The witness left the stand.) 

Mr. McGuire. At this time, if your Honor please, we 
would like to offer in evidence a copy, or a certified copy, of 
Section 15 of the Police Regulations, which I believe your 
Honor saw this morning. 

The Court. Yes. 

Mr. McGuire. Gentlemen, I am reading from a certified 
copy— 

Mr. Hirshman. Just a moment. Let us approach the 
bench. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

Mr. Hirshman. Your Honor, this might appear to be 
captious, but I am objecting to the introduction of 

82 this on the ground: that there is no evidence in this 
case to show that the Baltimore & Ohio Railroad 

Company has the right to use these city streets. There is 
not a word of testimony in evidence. 

The Court. I suppose there is a franchise somewhere 
along the line. 

Mr. McGuire. The Court will take judicial notice of the 
use of K Street in Georgetown. 
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Mr. Hirshman. It cannot. Our own Court of Appeals 
has said that it is unlawful for the railroad company to use 
public streets for switching purposes. I can show you four 
cases. I am waiting to hear one bit of testimony in this 
case that this railroad company has the right to use public 
streets. This is a public street and highway, and the rail¬ 
road company has no right to use it. 

Mr. Gower. The franchise of the Georgetown Dock, 
Barge, and Elevator Company, the stock of which is owned 
by the Baltimore & Ohio Railroad Company, takes care of 
that, and any court sitting in this jurisdiction will take ju¬ 
dicial notice of the fact that those tracks have been used for 
switching purposes and the distribution of freight arriving 
at Georgetown, D. C., from Linden, D. C., for 25 years. 

Mr. Hirshman. That still does not make it lawful if the 
question is raised, and I am raising the question now. 

Mr. McGuire. It pays taxes each year. 

Mr. Hirshman. That does not mean a thing. You are 
introducing a regulation that shows that no unauthorized 
person may cross over tracks. 

Mr. Gower. That hasn’t anything to do with this regu¬ 
lation here. Our engine was here. Suppose our en- 
83 gine was in a wrong place. It was a locomotive on 
rails, and he was trespassing, because the locomo¬ 
tive was on a rail. 

Mr. McGuire. I do not see what your present objection 
has to do with this regulation. 

Mr. Hirshman. You have no special privilege on the 
street. 

Mr. McGuire. Yes, we do. 

Mr. Hirshman. Where is it? 

Mr. McGuire. Who is questioning it? 

Mr. Hirshman. I am questioning it. I am objecting to 
it. I do not have to show that you have not the right; you 
must show that you have the right. 

Mr. McGuire. We do not have to show it until you ques¬ 
tion it. 
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Mr. Hirshman. I am raising it right now. 

The Court. What do you say? What authority does the 
company base its right on to operate the tracks here? 

Mr. Gower. This question cannot be raised in this way. 
The attorney for the plaintiff must show that we are tres¬ 
passing there. He must show that it is against the law for 
us to be there. He must show that we have no franchise. 
He is raising that question. We are now in the defendant’s 
case here. The main objection is in regard to this regula¬ 
tion here. No matter where that engine was—if it was in 
front of the White House, on the lawn—if it was on a rail, 
it was an engine on a rail, and that regulation applies. 

The Court. I think the Court can safely assume that if 
the railroad has been operating there for 25 years— 

Mr. Hirshman. I am going to be frank and tell your 
Honor that I have made an examination and can’t 
find it. 

84 Mr. Gower: We have introduced evidence— 

The Court I am going to let you prove custom. I 
will overrule the objection to this. It may be received, but 
I am going to let you prove custom. 

Mr. McGuire. Subject to our objection? 

The Court. Yes. 

(At the conclusion of the foregoing conference, counsel 
returned to the trial table, and the trial was resumed as 
follows:) 

Mr. McGuire. I ask that this certified copy of Police 
Regulations be marked as Defendant’s Exhibit 3. 

(Certified copy of Section 15, Article XXV, Police Regu¬ 
lations of the District of Columbia in effect October 8,1937, 
was marked as Defendant’s Exhibit 3 and received in evi¬ 
dence.) 

Mr. McGuire. Gentlemen, this is a certified copy of Sec¬ 
tion of Article XXV of the Police Regulations of the Dis¬ 
trict of Columbia in effect on October 8,1937: 
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“Sec. 15. No unauthorized person shall loiter, walk, ride, 
drive, or otherwise trespass upon the tracks; or upon the 
bridges or elevated or depressed structures carrying tracks; 
or upon locomotives or cars operated on tracks; or in tun¬ 
nels designed or used solely for the accommodation of tracks 
of any steam railroad company operating in the District 
of Columbia.” 

The certificate is signed by Mr. Thornett, Secretary to 
the Board of Commissioners. If you gentlemen would like 
to read it, here it is (handing a paper to the jury). 

Mr. Hirshman. Of course, that is over our objec- 
85 tion, your Honor. 

The Court. What franchise rights do you have? 

Mr. McGuire. The Georgetown Dock, Barge, and Eleva¬ 
tor Company has franchise rights. I have not, frankly, 
your Honor, seen the franchise, but I have delivered to the 
District Assessor’s office for about the last eight years tax 
bills levied. It is a gross receipts tax levied against the 
Georgetown Dock, Barge, and Elevator Company, and that 
is, I think, entirely the consideration for this franchise. 
They were there before I was born. 

Mr. Hirshman. I agree with you, but the Georgetown 
Dock, Barge, and Elevator Company is a separate cor¬ 
poration, if the Court please. The mere fact that the Balti¬ 
more & Ohio Railroad Company owns the stock in it does 
not make it one and the same corporation. 

Mr. McGuire. Certainly no one but the Georgetown Com¬ 
pany could object to the cars running on its rails, if there 
are rails, and your plaintiff cannot object. 

The Court. That clears it up in my mind. It is a col¬ 
lateral issue anyhow. 

Mr. McGuire. At this time we would like to offer in evi¬ 
dence a photograph as Defendant’s Exhibit 4. 

Mr. Hirshman. No objection. 

The Court. It may be received. 
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(A photograph was marked as Defendant’s Exhibit 4 and 
received in evidence.) 

Mr. McGuire. This is to clarify the situation. It is a 
photograph of K Street, and it is primarily for informa¬ 
tion. The office of the Super Concrete Company is marked 
on the right-hand side, your Honor, with S. C. Over 
86 where the X is, on the left-hand side, is Zamer’s 
Lunch. 

(Addressing the jury:) This, gentlemen, is a photograph 
of K Street; here, where the S. C. is marked, is the office of 
the Super Concrete Company. Down here, where this X 
mark is (indicating), is Zamer’s Lunch. It is a photograph 
of K Street, the camera pointing east or pointing in the 
direction in which this train had been moving. I just offer 
that for your information. 

The Court. Have you any other railroad men? 

Mr. McGuire. No. We have one more witness as to 
grades, and then a deposition. 

The Court, Well, bring him in, and we will finish the 
testimony. 

Mr. Hirshman. We will stipulate as to grades. 

Mr. McGuire. It is stipulated that the grade of K Street, 
going from east to west, is that which is marked on Plain¬ 
tiff’s Exhibit 1. It is .5% at the point marked here (indi¬ 
cating), it is 1% just east of Jefferson Street, 1% at 30th 
Street, and 3% about opposite the King Coal Yard. 

The Court. Have you any witnesses whom you want to 
call now? 

Mr. McGuire. No. We are now ready to read the deposi¬ 
tion of the engineer. 

The Court. You can do that in the morning. We will 
take a recess until tomorrow morning at 10 o’clock. 

Mr. Hirshman. Your Honor, may I present another 
case which we are relying on? 

The Court. Yes. 

• ••••••••• 
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90 Mr. McGuire. Your Honor, before reading the 
deposition, there was a question raised yesterday as 

to the right of the railroad company to operate trains on 
K Street. 

I have here a slip copy of the Act of Congress approved 
September 26, 1888, which is “An Act to Incorporate the 
Georgetown Barge, Dock, Elevator, and Railway Com¬ 
pany.’ ’ There are eight lines of it that give that specific 
right. I think I should say to your Honor that the street 
that in 1888 was known as Water Street is now known as 
K Street. The Act provides for the creation of 

“a body corporatate under the name of the Georgetown 
Barge, Dock, Elevator, and Railway Company, with author¬ 
ity to build and maintain a dock or docks on the Potomac 
River west of Rock Creek, and to receive therein, and send 
therefrom, barges, vessels, cargoes, and railway cars, from 
and to any points on the Potomac River and its tributaries 
and coastwise; and to construct and maintain single- or 
double-track railways in the City of Georgetown or west 
Washington, District of Columbia, through and along 
Water Street, beginning at a point on the west side of the 
Aqueduct Bridge”— 

The Court. You do not have to read all of that; you may 
place it in evidence if you want to. 

Mr. McGuire. I want to get it in evidence. The ques¬ 
tion was raised. I do not know whether the jury heard the 
question raised or not, and I was using this manner of get¬ 
ting it before the jury. 

The Court. All right. 

Mr. McGuire. I am not interested in reading it. 

91 Mr. Hirshman. I concede that the Georgetown 
Barge Company has a right to lay tracks, but this 

is the Baltimore & Ohio Railroad Company. 

Mr. Gower. We offer proof of it by a meeting held on 
January 5, 1942, in the office of Hamilton & Hamilton, of 
the Georgetown Barge, Dock, Elevator, and Railway Com¬ 
pany. 
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Mr. Hirshman. What date did you say? 

Mr. Gower. January 5,1942. There is present in court 
Mr. John J. Hamilton. I have the notice to him of the 
meeting. 

Mr. Hirshman. Of what? 

Mr. Gower. Of the meeting of the Georgetown Barge, 
Dock, Elevator, and Railway Company, and Mr. Hamilton 
knows— 

Mr. Hirshman. I object. 

Mr. Gower. I am making an offer of proof. 

Mr. Hirshman. Then, let us step up to the bench. That 
is the proper way. 

Mr. Gower. All right. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

The Court. What is your offer of proof? 

Mr. Hirshman. This is a notice of a meeting. 

Mr. Gower. I was a teller at the meeting, and Mr. John 
Hamilton and I both know that all the stock of the George¬ 
town Barge, Dock, Elevator, and Railway Company is held 
by the Baltimore & Ohio Railroad Company. The meeting 
was called by the secretary of the B. & 0., and the active 
people were all B. & 0. people. We know that the George¬ 
town Barge, Dock, Elevator, and Railway Company is con¬ 
trolled through stock ownership by the Baltimore & Ohio 
Railroad Company and is operated by them—by 
92 that company. 

Mr. Hirshman. Your Honor knows, as a matter 
of law, that the mere fact that one corporation owns the 
controlling stock in another corporation does not make 
both corporations one and the same. 

The Court. Well, undoubtedly there must be some con¬ 
nection. 

Mr. Gower. In the second place, this question cannot be 
raised in this proceeding. 

The Court. No, it is not material anyway. 
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Mr. Hirshman. Certainly the law is that where a public 
utility uses public streets and claims an exclusive right on 
the street, as the B. & 0. is doing in this case, because they 
are attempting to apply criminal regulations, saying that 
nobody can cross over the tracks because they have a per¬ 
mit issued, it must show by clear and convincing evidence 
that it has a paramount right to use that street. 

The Court. No, that question of the rights of the rail¬ 
road hasn’t anything to do with that ordinance. That ordin¬ 
ance prohibits anyone. That is to protect the public itself, 
not to protect the railroad company. That ordinance pro¬ 
hibits persons from crossing over these freight trains. I 
do not think this issue now raised has any bearing on this 
matter. Anyway, it is immaterial. 

Mr. Hirshman. Your Honor will grant us an exception? 
I think it is very material, because they have no right on 
the street. They are trespassing. 

Mr. McGuire. In view of this claimed exception, I am 
going to read this, but only about this much of it. 

The Court. Go ahead. 

93 (At the conclusion of the foregoing conference, 
counsel for both sides returned to the trial table, and 
the trial was resumed as follows:) 

Mr. McGuire. In view of our conference, I shall proceed 
with the portions of this statute which I deem pertinent to 
the case, and I will then offer the entire Act in evidence. If 
there is then any part of it that counsel for the plaintiff 
thinks should go in, he is welcome to it. 

This is the Act of September 26, 1888. It provides, 
among other things, for the creation of the Georgetown 
Barge, Dock, Elevator, and Railway Company 

* 1 with authority to build and maintain a dock or docks on 
the Potomac River west of Rock Creek, and to receive there¬ 
in, and send therefrom, barges, vessels, cargoes, and rail¬ 
way cars, from and to any points on the Potomac River and 
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its tributaries and coastwise; and to construct and main¬ 
tain single- or double-track railways in the City of George¬ 
town or west Washington, District of Columbia, through 
and along Water Street, beginning at a point on the west 
side of the Aqueduct Bridge, through and along said Water 
Street, under said bridge to the eastern terminus of said 
Water Street at Rock Creek, with the privilege of extend¬ 
ing its tracks from the intersection of Rock Creek and 
Washington or 30th Street along Washington or 30th 
Street to the Potomac River, and from the intersection of 
Virgina Avenue and Washington or 30th Street along Vir¬ 
ginia Avenue to Rock Creek, with sidings, turnouts, turn¬ 
tables, and switches necessary for the delivery of cars to 
warehouses and depots along said streets.’’ 

94 I think that that is all that is pertinent here, if 
your Honor please, but I will formally offer in evi¬ 
dence this Act of September 26, 1888, and ask that it be 
marked as Defendant’s Exhibit 5. 

(Copy of Act of September 26, 1888, Public No. 293, 
was marked as Defendant’s Exhibit 5 and received in 
evidence.) 

Mr. McGuire. May we stipulate that Water Street is 
now K Street? 

Mr. Hirshman. Yes. 

Mr. McGuire. It is stipulated that the Water Street re¬ 
ferred to in that statute is now known as K Street. 

Mr. Hirshman. You can also stipulate that the stock 
ownership is in the Baltimore & Ohio. 

The Court. Let the record show that. 

Mr. McGuire. Yes, your Honor, that is a fact. The stock 
of the Georgetown Barge, Dock, Elevator, and Railway 
Company is now owned by the Baltimore & Ohio Railroad 
Company. 

The Court. And was at the time of this accident? 

Mr. McGuire. Yes, and was at the time of this accident. 

Mr. Hirshman. Of course, this is all subject to our objec¬ 
tion and exception, your Honor. 
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The Court. Yes. 

Mr. McGuire. If your Honor please, the deposition of 
the engineer of the train in question has been taken, owing 
to the fact that shortly after this injury the engineer re¬ 
tired, and we had been advised at the time of taking his 
deposition that his health then was not good. 

The engineer lives in Virginia, and we have been advised 
recently that his health is now not good and that he is not 
in a condition to appear in court. 

Mr. Hirshman. We raise no question about that. 

The Court. You have the deposition. You may proceed. 

Mr. McGuire. I will read the questions and Mr. Gower 
will read the answers as given by Mr. Power in the deposi¬ 
tion that was taken on October 21, 1940. Counsel for both 
the plaintiff and the defendant were present at the taking 
of that deposition. 

(The deposition of James H. Power was then read to the 
jury. Mr. McGuire read the questions and Mr. Gower read 
the answers on direct and redirect examination; Mr. Hirsh¬ 
man read the questions and Mr. Wardwell read the answers 
on cross and recross-examination.) 

Mr. McGuire. That concludes the deposition, your 
Honor. 

Mr. Foster will be our last witness. 

Thereupon James R. Foster was called as a witness for 
and on behalf of the defendant and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 
By Mr. McGuire: 

Q. What is your full name? A. James R. Foster. 

Q. You are assistant claim agent for the Baltimore & Ohio 
Railroad Company? A. That is right. 

Q. Your division includes Washington? A. That is 
right. 
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96 Q. Did there come a time in the course of your 
duties when you made an investigation of an injury 

to Michael Papa, the plaintiff in this case? A. I did. 

Q. During your investigation did you have occasion to 
talk to Mr. Papa himself? A. I did. 

Q. Where did you have that conversation with him? A. 
In Attorney WardwelPs office, in the Woodward Building. 

Q. Did you make a memorandum of the conversation? A. 
I did. 

Q. Tell us how you made the memorandum and just what 
you did; that is, were you writing while he was talking? 
Just how did you do that? A. Well, this meeting was ar¬ 
ranged through Mr. Wardwell, and it took place in his office 
at a large table. He was seated at one end of the table, 
with Mr. Papa and myself opposite each other. 

As I questioned him on the facts of the accident, I wrote 
them down on the witness blank that we use. 

Q. Now, I show you two papers, which I ask be marked 
for identification as Defendant’s Exhibits 6 and 7, and I ask 
you if they are the papers and if that is what you wrote 
down at the time of this conversation. 

(Two papers headed “The Baltimore & Ohio Railroad 
Company” were marked as Defendant’s Exhibits 6 and 7, 
respectively, for identification.) 

A. This is the statement that I wrote down in the 

97 presence of Mr. Papa and his attorney, yes, sir. 

Q. Did you write the date on that paper? A. It was 
taken on April 26, 1940, at 5:15 p.m. 

Q. During this conversation did you ask Mr. Papa 
whether the engineer had given him any hand signal? A. 
I did. 

Q. Did you write down his reply? A. I did. 

Q. Does it appear on either of these papers, Defendant’s 
Exhibits 6 and 7 ? A. It is on one here, either 6 or 7. 

Q. Will you find it on there and read it to the jury? 

Mr. Hirshman. Just a moment. If the Court please, that 
is a self-serving paper made by the man. He was going to 
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testify what the witness said to him. But if he made certain 
notes at the time, in the first place they must find out 
whether or not his memory is faulty. If it is not, he can 
refresh his recollection. 

The Court. If you can’t rely on your memory, you may 
refer to the notes. 

By Mr. McGuire: 

Q. Do you remember independently of that paper just 
what was said to you? A. I remember that he told me that 
the old man, as he referred to him, meaning the engineer, 
nodded to him a side glance once. 

Q. Have you read that paper within the last few days? 
A. I glanced over it, I think it was, probably the latter part 
of the week in your office. 

98 Q. Did you question the plaintiff with respect to 
whether or not he had received any hand signal from 
the engineer? A. I did. 

Q. What did he tell you? A. He denied that he received 
a hand signal from the engineer. 

The Court. What was that answer? 

(The last answer was read by the shorthand reporter.) 

Mr. McGuire. That is, he said that he did not receive 
such a signal. 

We haven’t any further questions. 

Cross-examination 
By Mr. Hirshman: 

Q. Mr. Foster, of course, the purpose of getting a state¬ 
ment from the plaintiff in the case was to find out what he 
was going to testify to in the event the case would come to 
trial; isn’t that correct? A. It was the purpose to get his 
version of the accident. 

Q. Isn’t it customary for you to get the witnesses whom 
you are discussing the case with to sign statements that are 
supposed to contain what they say? A. In a majority of 
the cases, yes, sir. 
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Q. In this particular case you did not read that statement 
over to Mr. Papa, did yon? A. I did not. 

Q. You did not get him to sign it, did you? A. No, sir, 
for the— 

Q. (Interposing) Just a second. Just answer my 

99 question. A. No, sir. 

Q. Why did you ask Mr. Papa whether or not the 
engineer had given him a hand signal? A. Well, that is a 
question that came in my mind during the course of the in¬ 
vestigation. 

Q. In other words, that question arose in your mind, and 
no one suggested it to you; is that the idea? A. No, Mr. 
Wardwell didn’t. 

Q. When Mr. Papa told you that the engineer had merely 
nodded his head, wasn’t that sufficient for your statement? 
Why did you have to ask him if the engineer had given him 
the hand signal? A. It wasn’t for me. 

Q. It wasn’t for you? A. No, sir. 

Q. The question as to whether or not the engineer had 
given him the hand signal was one which you yourself had 
thought of in the case; is that correct? A. That is correct, 
yes, sir. 

Q. During the time you took this statement in Mr. Ward- 
well’s office, was he present during the entire conversation? 
A. He was. 

Q. He never left the office at all during that time? A. 
He did not. 

Q. As a matter of fact, was not Mr. Wardwell called out 
of his office on one or two occasions during the time you 
were there? A. No, sir, he was not. 

Mr. Hirshman. That is all. 

100 Redirect Examination 

By Mr. McGuire: 

Q. Mr. Foster, why didn’t you ask Mr. Papa to sign this 
statement? A. My reason for not asking Mr. Papa not to 
sign the statement was due to the fact of my past experience 
here with the attorneys. 
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Mr. Hirshman. I object to that, if the Court please. 

Mr. McGuire. Let us go up to the bench. What is the 
objection? 

Mr. Hirshman. He has given his reason. I think that is 
sufficient. But what his experience has been with attor¬ 
neys is not admissible, if the Court please. 

Mr. McGuire. If your Honor please, he is certainly en¬ 
titled to give his full reason and explain it. This was a 
question that was brought out on cross-examination. I am 
asking him to explain an answer that Mr. Hirshman got 
from the witness on cross-examination, but then Mr. Hirsh¬ 
man stopped the witness from explaining. 

Mr. Hirshman. I will let him explain. Let him explain. 

The Court. Go ahead. Proceed. 

The Witness. Attorneys as a whole will not let their 
clients sign statements taken in the presence—in their pres¬ 
ence in their office. 

By Mr. McGuire: 

Q. You did not ask Mr. Wardwell whether he would be an 
exception to that? A. I did not, no, sir. 

Q. How long have you been a claim agent? A. 
101 Since 1920. 

Q. You have had considerable experience with va¬ 
rious types of accidents and injuries? A. Practically all 
classes that originate against the company. 

Q. You have prepared investigations which were subse¬ 
quently used in the trial of cases? A. Yes, sir. 

Q. Are you familiar with the various elements which 
would create legal liability? A. Yes, sir. 

Q. Did that have anything to do with your asking Papa 
whether or not a hand signal was given? A. It did. 

Q. In what way? A. Well, I wanted to cover all the 
grounds. I didn’t investigate this accident from a one¬ 
sided view; I tried to cover all the elements that I thought 
might crop out in the case. 
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Q. Yon wanted all the facts for your investigation! A. 
In other words, I was willing to take any skim milk that 
came along with the cream. 

Mr. McGuire. No further questions. 

Recross Examination 
By Mr. Hirshman: 

Q. You did not specifically ask Mr. Wardwell whether or 
not he had any objection to his client signing the statement, 
did you! A. No. I said that I didn’t ask him point blank. 

Mr. Hirshman. You don’t ask him. That is all. 
102 Mr. McGuire. No further questions. That is our 
case, if your Honor please. 

(The witness left the stand.) 

Evidence on Behalf of the Plaintiff in Rebuttal 

Mr. Hirshman. We will call Mr. Ernest Randolph Ben¬ 
nington. 

Thereupon Ernest Randolph Bennington was called as a 
witness for and on behalf of the plaintiff in rebuttal and, 
having been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Hirshman: 

Q. What is your full name, please! A. Ernest Randolph 
Bennington. 

Q. Where do you reside, Mr. Bennington! A. 950—25th 
Street, Northwest. 

Q. Where are you now employed! A. Super Concrete 
Corporation. 

Q. How long have you been employed by them! A. Eleven 
years. 

Q. What do you for them! A. Drive a concrete mixer. 

Q. Is that the same kind of job that Papa had with them! 
A. The same thing, yes, sir. 
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Q. Where are the offices of the Super Concrete located? 
A. At 3056 K Street, Northwest. 

Q. Are you familiar with the railroad tracks that 

103 are on K Street in front of the Super Concrete Cor¬ 
poration? A. I am. 

Q. Are you familiar with the trains that run up and down 
on those tracks? A. Yes, sir. 

Q. How often are the trains on those tracks during the 
day? 

Mr. McGuire. I object to that, if your Honor please. 
The Court. Overruled. He may answer. 

The Witness. Well, it is continuously. 

By Mr. Hirshman: 

Q. For how many blocks do those trains usually stretch? 
A. Well, at times it is three whole blocks. 

The Court. Are you speaking now of today or of the 
time of the accident? 

Mr. Hirshman. At or about the time of the accident. 
Mr. McGuire. He is not speaking about this particular 
train, is he ? 

Mr. Hirshman. No. 

Mr. McGuire. I object to that, but I suppose I will be 
objecting right along. 

The Court. I assume that the witness is talking about 
the tracks on which the defendant’s trains operate there? 

Mr. McGuire. He is talking about those tracks, yes, your 
Honor. 

The Court. There are no other trains along there that 
are operated by any other company? 

Mr. McGuire. No, sir. 

The Court. We are talking today about the time 

104 and place in question and about the defendant’s 
trains. If you have an objection to this line of tes¬ 
timony, you may make your objection. 

Mr. McGuire. Yes, your Honor, I do make objection. 
The Court. Overruled. Proceed. 
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By Mr. Hirshman: 

Q. Prior to October, 1937, had you ever had occasion 
yourself to cross over between the engine and the trains 
when those trains were parked on K Street! 

Mr. McGuire. I object to that, your Honor. It is entirely 
irrelevant and immaterial to any question in issue here. 

The Court. Let me hear that question again. 

(The last question was read by the shorthand reporter.) 

The Court. Overruled. He may answer that. 

The Witness. A number of times. 

By Mr. Hirshman: 

Q. Did anybody give you permission to cross over on those 
occasions! 

Mr. McGuire. I object to that, your Honor. 

The Court. Overruled. 

The Witness. Well, I have seen bunches of us that have 
been on our way across the street, and the trains would be 
out there moving one way and then the other, and stop for 
a second, and we would holler at them, and they would 
beckon us across. 

By Mr. Hirshman: 

Q. When you say ‘ 4 they * ’ who are ‘ * they ”! A. Flagman, 
engineers, brakemen. 

Q. Were those the flagmen, engineers, and brakemen of 
trains parked there at the time! A. That is right. 
105 Q. Do I understand that in addition to yourself 
crossing over an occasions, there were other men 
crossing over continuously, daily! A. Yes, sir. 

Q. These men were men who were employed around that 
neighborhood! A. Yes, sir. 

Mr. McGuire. Your Honor, I move to strike out that 
testimony, and I preserve my objection to this whole thing. 

The Court. The motion is denied. 

Mr. Hirshman. Your witness. 
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Cross-Examination 
By Mr. McGuire: 

Q. Mr. Bennington, in the testimony when this case was 
tried before do you recall saying that you had been or had 
seen people waved around the end of a car; isn’t that right? 
A. No, sir. 

Q. You have never seen that? A. No, sir. 

Q. Nobody ever vrent around a car on K Street? A. Oh, 
I couldn’t say I haven’t seen them go around, but I have 
never seen them waved around. 

Q. You have never seen any part of the engine crew on 
K Street, or there has never been a member of that crew, 
at the end car of one of those trains which you have ever 
seen? A. No. If I was crossing around the end of it, I 
wouldn’t wait for them to wave me. 

Q. You would not be concerned that they might 
106 back up on you? A. No. I think I would watch them, 
however, yes. 

Q. On those occasions when you have gone through, have 
you gone between two freight cars? A. I have been between 
two freight cars. 

Q. How did you go through? A. Well, right over top. 
Most of the time right over top of the drawhead. 

Q. Did you step on the coupler itself ? A. Probably I did. 

Q. I am asking, Did you ? Not probably. A. Yes. 

Q. You stepped on the coupler? A. Yes. 

Q. That is a right high step? A. No, not if you get up on 
the cars. It is practically level with the coupler. You are 
walking right across the coupler. 

Q. This is between two freight cars ? A. Yes. 

Q. You have done that when there was an engine attached 
to the cars? A. Yes. 

Q. And the engine had steam up? A. Yes. 

Q. And when the engine had just come to a stop? A. I 
couldn’t say whether he had just come to a stop or had been 
standing there. 
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Q. I am asking you whether you did it when the 

107 engine had just come to a stop. A. I have done it 
while he was standing. 

Q. I am just asking if you have done it immediately after 
you have seen the train stop. A. Well, yes, because 1 
wouldn’t know how long he was going to stand there or 
which way it was moving. 

Q. There is a grade there on K Street, isn’t there? A. 
Slightly. 

Q. Did you notice any slack when you went over the 
couplers? A. No, I never paid any attention to it. 

Q. You have been doing this for 11 years? A. Yes, sir. 
Q. You said that you were practically even with the 
coupler between the two freight cars. Don’t you know, as 
a matter of fact, that those couplers are almost three feet 
high? A. Off the ground? 

Q. Yes. A. Well, when you get up to go over the top, you 
wouldn’t crawl underneath the coupler. 

Q. But you do have to step up? A. Yes, you step up, and 
up on the step, to go between the cars; and naturally, when 
you go between the cars, you go between the coupler. 

Q. Do the box cars have steps for you to step up on? A. 
Sure; they have a ladder. 

Q. That is an iron rail at the end, isn’t it? A. Iron step. 
Q. That is at the end of the box car? A. On the 

108 corner of the box car. 

Q. Your coupler is in the middle of the box car? 

A. Yes. 

Q. That is quite a long stretch in there? A. But you have 
got to go between there to get between them. 

Q. How long did you know Mr. Papa? A. Oh, possibly 
three or four years. 

Q. You knew him before he went to work with Super Con¬ 
crete? A. Just knew of him. 

Q. I will show you Defendant’s Exhibit 4, which is a pho¬ 
tograph of a car and an engine, and will ask you if you have 
gone through there or through a similar coupling (handing 
a picture to the witness). A. I couldn’t say that I have 
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Cross-Examination 
By Mr. McGuire: 

Q. Mr. Bennington, in the testimony when this case was 
tried before do you recall saying that you had been or had 
seen people waved around the end of a car; isn’t that right? 
A. No, sir. 

Q. You have never seen that? A. No, sir. 

Q. Nobody ever went around a car on K Street? A. Oh, 
I couldn’t say I haven’t seen them go around, but I have 
never seen them waved around. 

Q. You have never seen any part of the engine crew on 
K Street, or there has never been a member of that crew, 
at the end car of one of those trains which you have ever 
seen? A. No. If I was crossing around the end of it, I 
wouldn’t wait for them to wave me. 

Q. You would not be concerned that they might 
106 back up on you? A. No. I think I would watch them, 
however, yes. 

Q. On those occasions when you have gone through, have 
you gone between two freight cars? A. I have been between 
two freight cars. 

Q. How did you go through? A. Well, right over top. 
Most of the time right over top of the drawhead. 

Q. Did you step on the coupler itself? A. Probably I did. 

Q. I am asking, Did you? Not probably. A. Yes. 

Q. You stepped on the coupler? A. Yes. 

Q. That is a right high step? A. No, not if you get up on 
the cars. It is practically level with the coupler. You are 
walking right across the coupler. 

Q. This is between two freight cars? A. Yes. 

Q. You have done that when there was an engine attached 
to the cars? A. Yes. 

Q. And the engine had steam up? A. Yes. 

Q. And when the engine had just come to a stop? A. I 
couldn’t say whether he had just come to a stop or had been 
standing there. 
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Q. I am asking you whether you did it when the 

107 engine had just come to a stop. A. I have done it 
while he was standing. 

Q. I am just asking if you have done it immediately after 
you have seen the train stop. A. Well, yes, because 1 
wouldn’t know how long he was going to stand there or 
which way it was moving. 

Q. There is a grade there on K Street, isn’t there? A. 
Slightly. 

Q. Did you notice any slack when you went over the 
couplers? A. No, I never paid any attention to it. 

Q. You have been doing this for 11 years? A. Yes, sir. 
Q. You said that you were practically even with the 
coupler between the two freight cars. Don’t you know, as 
a matter of fact, that those couplers are almost three feet 
high? A. Off the ground? 

Q. Yes. A. Well, when you get up to go over the top, you 
wouldn’t crawl underneath the coupler. 

Q. But you do have to step up? A. Yes, you step up, and 
up on the step, to go between the cars; and naturally, when 
you go between the cars, you go between the coupler. 

Q. Do the box cars have steps for you to step up on? A. 
Sure; they have a ladder. 

Q. That is an iron rail at the end, isn’t it? A. Iron step. 
Q. That is at the end of the box car? A. On the 

108 corner of the box car. 

Q. Your coupler is in the middle of the box car? 

A. Yes. 

Q. That is quite a long stretch in there? A. But you have 
got to go between there to get between them. 

Q. How long did you know Mr. Papa? A. Oh, possibly 
three or four years. 

Q. You knew him before he went to work with Super Con¬ 
crete? A. Just knew of him. 

Q. I will show you Defendant’s Exhibit 4, which is a pho¬ 
tograph of a car and an engine, and will ask you if you have 
gone through there or through a similar coupling (handing 
a picture to the witness). A. I couldn’t say that I have 
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ever been through there, but I have been through between 
two cars. 

Q. This is the step you have referred to (indicating) ? 
A. That is correct. 

Q. You say you just put one step there and you step down 
on the middle of the coupler! A. Well, there is a little off¬ 
set there. 

Q. Can you show me there? A. Not on this particular 
car, no. 

Mr. Hirshman. You are speaking of a freight car now? 

Mr. McGuire. That is a freight car. I would like the 
jury to see the photograph. (Handing a picture to the 

jury.) 

We haven’t any further questions. 

Mr. Hirshman. We have no questions. 

109 The Court. That is all. 

(The witness left the stand.) 

Mr. Hirshman. Mr. Wardwell, will you please take the 
stand? 

Thereupon Aubrey St. C. Wardwell was called as a wit¬ 
ness for and on behalf of the plaintiff in rebuttal and, hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Hirshman: 

Q. What is your full name, please? A. Aubrey St. C. 
Wardwell. 

Q. Are you a member of the bar of the District of Colum¬ 
bia? A. I am. 

Q. How long have you been a member of the bar? A. 
Since 1930—12 years. 

Q. Do you occupy any official position in connection with 
the District Government? A. I am a member of the Dis¬ 
trict of Columbia Real Estate Commission. 

Q. How long have you been a member of that Commis¬ 
sion? A. Since its creation in 1937. 
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Q. I call your attention to a conference had in your office 
between yourself and Mr. Papa and Mr. Foster of the Bal¬ 
timore & Ohio Railroad Company; Do you recall that con¬ 
ference? A. I do. 

110 Q. Do you recall when it was ? A. It was in April, 
1940. 

Q. Do you recall whether or not at that conference any¬ 
thing was said by Mr. Papa as to whether or not he had re¬ 
ceived a signal from the engineer to cross? A. I would like 
to explain that a little by going into detail. 

I remember distinctly that meeting, because that after¬ 
noon—now, since the last trial I have refreshed my memory 
by looking at my catalogue, and I find that on that day I had 
attended a meeting of the Real Estate Commission at the 
District Building, that we had had a hearing, and that I 
returned to the office about 5 o’clock, and I had arranged 
with Mr. Papa to meet and discuss with Mr. Foster, the 
claim agent. 

When I came in, I stood at my desk, and in the beginning, 
starting out in the course of the conversation, I recall now 
that Papa told Mr. Foster that he was nodded and beck¬ 
oned through. 

The telephone rang. I was answering the telephone. Mr. 
Foster says I was in the room the entire time. I was not; 
in fact, I was out of the room half the time, because a lady 
called, and I left them to discuss the matter and was out in 
the front part of the office and reception room. 

111 Q. Did Mr. Foster ask you at any time whether or 
not you had any objection to Mr. Papa signing any 

statement which he was making? A. When Mr. Papa came 
in with Mr. Foster, I said, “Mr. Papa, I want you to tell 
Mr. Foster everything that you have told me,” and from the 
beginning he told me that he was nodded and beckoned 
through by the engineer. 

I said, “You can tell everything to Mr. Foster. He is the 
claim agent. Don’t hold back anything.” 
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It is my recollection that Mr. Foster took his notes down 
on a piece of yellow paper and not white paper that he has 
written up. 

Mr. Hirshman. That is all. You may examine. 

Cross-Examination 
By Mr. McGuire: 

Q. Mr. Wardwell, you have just testified that Mr. Papa 
told Mr. Foster that the engineer waved him through? A. 
That is right. 

Q. You apparently have refreshed your recollection since 
the last trial of this case, haven’t you? A. I have. 

Q. You did not so testify in the last trial, did you? A. 
No, but I did say at the last trial— 

Q. (Interposing) That is all. You have answered the 
question. A. Go ahead. 

i Q. As regards this yellow paper, are you sure that it 
! was yellow paper? A. My distinct recollection is that 

112 it was yellow. 

Q. You are sure of that? A. I feel positive. 

Q. You did not mention that in the last trial, did you? A. 
I didn’t have occasion to. The white paper was not offered 
in evidence, as you did at this trial; otherwise I would have 
recalled. Seeing the white paper here refreshed my mem¬ 
ory that I recalled that it was yellow paper he took his notes 
down on. 

Q. Then, you say it was not Defendant’s Exhibits 6 and 
7, that we have had marked for identification in this trial? 
A. Yes; I don’t think it was those that he took the notes on. 
He might have written up those from the notes that he 
took. 

Q. I show you Defendant’s Exhibits 6 and 7 and ask you 
if they do not refresh your recollection. A. I have never 
seen them before—never in that form. 

Q. Don’t you know, as a matter of fact, that the B. & 0. 
Claim Department does not have any yellow paper of this 
type? A. I have never seen that form before in my life— 
i of the Baltimore & Ohio—its accident report. 
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Q. How close were you to Mr. Foster? A. When I was in 
the office, my desk was rather a large desk. I was sitting 
here (indicating), Mr. Foster was sitting there (indicating), 
and at the corresponding end Mr. Papa was sitting. Mr. 
Foster was writing his notes right on the flat of that desk, 
and I was sitting across from him. 

Mr. McGuire: We haven’t any further questions. 

113 Redirect Examination 

By Mr. Hirshman: 

Q. At the last trial, Mr. Wardwell, was not this double¬ 
negative question asked you by counsel for the plaintiff? 

Mr. Gower. Won’t you ask the question without benefit 
of adjectives? 

By Mr. Hirshman: 

Q. “By Mr. McGuire: 

“Question. Mr. W 7 ardwell, could you say that Papa 
didn’t say that he was not waved through by the engineer? 
He might have said that; isn’t that true?” 

Was that question asked you? A. It was. 

Q. W r as your answer: “That is possible”? A. That was 
my answer. May I explain the answer? 

Q. No, never mind. We will argue that double negative. 
A. Have you anything further? 

Mr. Hirshman. That is all. 

Mr. McGuire. No further questions. 

(The witness left the stand.) 

Mr. Hirshman. We rest, your Honor. 

Evidence in Behalf of the Defendant in Surrebuttal. 

Mr. McGuire. Your Honor please, we have just one wit¬ 
ness in surrebuttal. 

Mr. Foster, will you take the stand, please? 

114 Thereupon James R. Foster was recalled as a wit¬ 
ness in behalf of the defendant in surrebuttal and, 

having been previously duly sworn, was examined and tes¬ 
tified further as follows: 
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Direct Examination 
By Mr. McGuire: 

Q. Mr. Foster, when you make an investigation for the 
B. & 0., do you have a regular form of paper to take down 
the statements and results of your investigation? A. Yes, 
sir. 

Q. It has various printed items on it, so that you just 
have to fill in in a number of places? A. Yes. 

Mr. Hirshman. I think you ought to ask the witness 
questions instead of telling him the answers. 

The Witness. A standard printed form. 

By Mr. McGuire: 

Q. I show you Defendant’s Exhibits 6 and 7 and ask you 
what sort of paper that is. 

A. It is a standard witness blank used all over the system. 

Q. Do you have any yellow paper that you use for that 
purpose, or did you have in 1940? A. Since I have been in 
the Claim Department, in 1920, they have always been white. 

Mr. McGuire. I offer Defendant’s Exhibits 6 and 7 in 
evidence, your Honor. 

Mr. Hirshman. I object to them, if the Court please, 
115 on the same ground. He has testified that he has 

never taken notes on yellow paper. This is a self- 
serving declaration which is now offered in evidence. 

The Court. The objection is sustained. 

Mr. McGuire. Your Honor, may I argue that for a 
moment? It is for a different purpose. 

The Court. No. The jury can look at the white paper. 
It is white paper. 

Mr. McGuire. It is not the paper writing that I wanted 
the jury to see; it is these printed matters. 

Mr. Hirshman. He has testified to that, your Honor. 

The Court. He asked the witness what he had done. 

By Mr. McGuire: 

Q. Mr. Foster, will you read to the jury the printed por¬ 
tion at the top of Defendant’s Exhibit 6, omitting what you 
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wrote in pencil; but where there is a blank for something 
to be written, indicate that there is such a blank. 

By the Court: 

Q. In other words, just describe the blank that you used. 
A. Gentlemen, in the corner there is the quantity. 

Q. Start at the top. A. First is “The Baltimore & Ohio 
Railroad Company,’’ right across the top. 

Q. In what kind of type? A. Heavy black type. 

Then, the first line says: “Accident to.” That is filled 
in and gives the name of the case we are investigating. 

Then, over the middle is a point called “At,” where we 
designate the location of the accident. 

116 Then, at the far right-hand corner is the date. 

On the second line there is “Statement of.” If it 
is John Doe, we fill that in. 

Then, we have two little lines, “Married. Single.” 

Next to that, “Occupation”—directly back of it. 

On the third line is “Age, Years.” 

Then, “Residence.” 

In the fourth line, “Made To.” That happens to be the 
man who happens to be investigating the case. 

Then, “On the” date, year, and month. 

The fifth line shows “At,” whether we took it in an attor¬ 
ney’s office, at home, or anywhere along the territory we are 
working. 

The next line is, “In the presence of.” 

Mr. McGuire. We have no further questions, your Honor. 

By the Court: 

Q. In the upper right-hand corner do you see the words 
“Form 1562-B-Spl.”? A. Yes, sir. That is the form num¬ 
ber for the stationer on the re-order. 

Q. Then, in the left-hand corner is “5m. 10-10-39.” A. 
That is, 5,000 were ordered on that day and month. 

Q. Then, at the top of the letterhead is “21 by 32—29C.” 
A. Your Honor, I can’t answer that one. Whether it is the 
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grade of paper or stationer’s code or not, I couldn’t answer 
that. 

Q. Then, on the reverse side you see the following: 

“Note—Have witness give names of all other persons he 
knows of that were witnesses to the accident. Have 
117 witness sign statement which should be attested by 
the person taking same.” 

Does that appear in print on the back? A. Yes, sir. 

The Court. All right. 

Mr. Hirshman. I do not think we have any questions, 
but just one moment, please. 

No, no questions. 

Mr. McGuire. That is all, Mr. Foster. 

(The witness left the stand.) 

Mr. McGuire. That is our case. 

Mr. Hirshman. We rest. 

Mr. Gower. There is a motion pending, if your Honor 
recalls. 

The Court. Well, I will still reserve my ruling on that 
motion. Do you have any proposed instructions? 

Mr. Gower. We have a great many proposed instruc¬ 
tions. 

The Court. Let me have them and proceed with the ar¬ 
gument. I may follow very closely the instructions in the 
last case and add some to it. May I have your proposed 
instructions ? 

Mr. McGuire. May we approach the bench, your Honor? 

The Court. Yes. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

Mr. McGuire. It is our belief— 

The Court. The jury may be excused. 

(The jury was excused and left the courtroom.) 
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Mr. McGuire. I want to point out first, your Honor, that 
it is very difficult to argue a case to the jury when 

118 counsel do not know what the instructions are going 
to be. We might tell the jury that they will be in¬ 
structed one way, and your Honor will instruct them just 
contrariwise. I believe that under the rules counsel are 
entitled to a ruling by the Court on the instructions before 
they are required to argue the case to the jury. 

The Court. The only question involved here is a ques¬ 
tion of negligence of the plaintiff and the engineer. I will 
instruct the jury what negligence is and define it for them. 

I wdll instruct them that if the plaintiff was negligent, 
and they find that he was negligent and failed to use care 
and ordinary safety, he cannot recover. 

I think the question of whether or not he was invited to 
cross that railroad train is a question for the jury. 

What else is there to the case? 

Mr. Hirshman. I don’t think there is anything. 

Mr. McGuire. We could not be sure unless we knew or 
until we knew what your Honor’s instructins were going 
to be. On the question of bias, and so on, we can argue 
that? 

The Court. Of course, I will instruct the jury as to 
burden of proof, weight of evidence, credibility of wit¬ 
nesses, and all that—those stock instructions we usually 
give. 

Mr. Hirshman. I will withdraw my prayers. 

The Court. No, that is all right. I want them. My prac¬ 
tice is usually this: that the proposed instructions are re¬ 
fused except insofar as they are covered by the instruc¬ 
tions given by the Court. That preserves your exceptions, 
you see. But if there is something you want me to go over 
with you— 

Mr. McGuire. Well, we can argue, at least. Is 

119 your Honor going to give any instruction with re¬ 
spect to practice? 
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The Court. Well, if it is the custom that the company 
assented to or acquiesced in the crossing of these trains by 
pedestrians, that is for the jury to determine. 

Mr. McGuire. I am concerned about how that is going 
to be given. 

The Court. I do not know yet. Let us see what you have 
here. 

Mr. Hirshman. They have 19 stock instructions. 

Mr. Gower. We have not arranged them in sets. Will 
your Honor give us a chance to do that? 

The Court. All right. We will take a recess. 

(There was a brief, informal recess, at the conclusion of 
which the proceedings were resumed as follows:) 

The Court. I think I will give most of the defendant’s 
instructions. I don’t think you are entitled to No. 14. 

Mr. Gower. For the defendant? 

The Court. Yes. 

Mr. Hirshman. How about No. 1 ? Of course, that is out 
as a matter of course, isn’t it? 

The Court. Yes. 

Mr. Hirshman. I just want to ask if your Honor is going 
to grant all the others. 

The Court. Do you object to No. 1? 

Mr. Hirshman. There is no question about that. Then, 
there is one I would like to call your Honor’s attention to. 

The Court. No. 8? 

Mr. Hirshman. No. 8—on the ground that if he had ex¬ 
press permission to go there, the effect of the Police 
120 Regulation—this is not a criminal action, if the Court 

please—is out the window. For that reason we ob¬ 
ject to No. 8. 

The Court. Well, I have that question myself. I want 
to give that a little study. 

Mr. Hirshman. I object to No. 9, also, on the ground 
that they leave it to the jury to determine whether the per¬ 
mission to cross was within the scope of the engineer’s au- 
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thority. In the cases I have shown to your Honor, they say 
that the engineer is the one who has the right to tell a per¬ 
son whether or not to pass over. In this case I do not think 
it is within the scope of his authority. The principal is 
bound by the act of the employee, especially in view of this 
custom, which has been related in the case, of others having 
passed over there under similar circumstances. 

Mr. Gower. I do not want to disturb your Honor’s read¬ 
ing of the prayer. If your Honor wants any reply to Mr. 
Hirshman, I do not want to fail in making a reply. 

May I ask which prayer your Honor is reading? 

The Court. No. 9. 

Mr. Hirshman. Your No. 9 is different from ours. 

The Court. Yes, that is different. 

Mr. Gower. I am sorry, sir. That is a withdrawn prayer. 
I am sorry. 

Mr. Hirshman. They have withdrawn that and have sub¬ 
stituted this No. 9, to which I still object. 

The Court. Head that. 

(Mr. Hirshman read Prayer No. 9 of the defendant.) 

The Court. Plaintiff contends that he was on the train— 
Mr. Hirshman. By permission. 

121 The Court. By permission, with the assurance, or 
implied assurance, that it was safe to cross over. In 
view of the testimony of the practice of others doing the 
same thing for years, there is a question. I do not think 
the plaintiff would be required to prove any authority of the 
engineer to permit people to cross over the train. 

Mr. Gower. That, of course, is the substance of our mo¬ 
tion to direct a verdict, and it depends on those cases which 
we have submitted to your Honor, particularly the case of 
against Railroad, in Massachusetts. We have 
only given your Honor a reference to that. 

Mr. Hirshman. That was a brakeman; that was not an 
engineer. 

The Court. Have you the case here? 
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Mr. Gower. I have an extract from it. 

The Court. Read it. 

Mr. Gower. The first case we had in mind was Central 
Company against Riley, a Georgia case. 

(Mr. Gower read from the case referred to.) 

Mr. Gower. Now, the case of Lynch against Boston and 
Maine. There was a train obstructing the crossing, and 
there was a crossing tender there. Mr. Hirshman will ac¬ 
cept the amendment. It was a crossing tender. The plain¬ 
tiff testified that the crossing tender invited the plaintiff, 
who had a child in a baby carriage, to go across a little 
outside the actual crossing. He invited her to go across and 
helped her with the baby carriage. 

(Mr. Gower then read from the case referred to.) 

The Court. We have a little different situation 
122 here. The plaintiff, or any other user of the high¬ 
way, had a perfect right to cross that crossing. It 
seemed that that crossing was continually blocked with 
trains, and the custom undoubtedly grew up there to per¬ 
mit these workingmen, who had to go back and forth to the 
restaurant, to move over that crossing and cross between 
the trains. They could not be blocked there. You could 
not expect this plaintiff to wait there a half hour or an hour 
in going to or from lunch. He testified that they were 
docked, I believe—at least, they were charged—for the time 
they were away during the lunch hour. I think the situa¬ 
tion is a lot different there. 

Mr. Gower. Your Honor raised the point that this was 
continually blocked and that the custom had grown up. In 
the first place, we have an Act of Congress here which gives 
this company the right to run on that street. 

The Court. All right. The pedestrians and public have 
a perfect right to use that highway, just as much a right 
to use it as the railroad. 

Mr. Gower. When it is occupied by a railroad train? 
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The Court. Is there not an ordinance or law which pro¬ 
hibits the blocking of highways over a certain length of 
time? 

Mr. Gower. No, sir. 

The Court. There is in most cities—five minutes or so. 

Mr. Gower. No, I don’t think there is one here at all. 
This was not blocking any crossing. 

Mr. Hirshman. Jefferson Street there. That is why I 
raised the point. You have not shown any lease here. You 
haven’t any right to use it. 

Mr. Gower. We are very much interested in hav- 
123 ing your Honor understand the grounds of our objec¬ 
tion. We have a few cases. I can read them in a 
very short time. They are to the effect that repetition of 
illegal acts cannot found a custom. 

(Mr. Gower read from cases.) 

The Court. I profess, gentlemen, that this is a question 
for the jury. 

Mr. Gower. Yes, but we only want, under the new rules, 
to make clear the grounds of our objection. I do not want 
to do more than feel that we have definitely made clear to 
the Court the grounds of our objection, under the new rules. 

The Court. I think you have. 

Bring the jury in. 

Mr. Gower. Have we the results of your Honor’s deter¬ 
mination of our prayers? I think we ought to have that 
under our practice. 

The Court. That is your practice here ? 

Mr. Gower. Yes, that is our practice. I am right about 
that, am I not, Mr. Hirshman? 

Mr. Hirshman. Yes, that is our practice. 

I am satisfied to withdraw all prayers if you Honor will 
charge generally. 

The Court.. I will decline your No. 9. I may give that 
later, but right now I am going to deny it. 

Mr. Hirshman. No. 9 is now amended. 
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The Court. Yes, but the record may show that it is 
denied. 

Mr. Gower. All right, sir. 

The Court. Is there any objection? 

Mr. Hirshman. Did I understand your Honor to say that 
No. 1 is denied? 

124 The Court. It is denied. 

Mr. Hirshman. And No. 14 is denied? Did I un¬ 
derstand your Honor to say that? 

The Court. That is denied also. 

Mr. Hirshman. No. 15, too? 

The Court. That will be declined. 

Mr. Gower. There has been no prayer on the running in 
of the slack. 

The Court. I will use the one that was given by Judge 
Bailey. 

Mr. Gower. I see. It is understood, of course, that we 
have our objection. 

The Court. On this theory: that the pedestrian plaintiff 
in this case may not have known about the slack, and the 
engineer was charged with that knowledge; and if while 
that slack was taken up and the plaintiff was beckoned 
across the track, there is a question of negligence. 

Mr. Gower. My function is simply to have it understood 
that our objections stand to the denial of our prayers. 

The Court. Yes, that is right. All the prayers or in¬ 
structions of the defendant, except so far as they are cov¬ 
ered by the instructions the Court gives, will be refused and 
are refused. 

Mr. Gower. Our objection is noted to that action of the 
Court. 

The Court. Bring the jury in. 

Mr. Hirshman. I will withdraw all my prayers, your 
Honor, so that there will not be any question. 

(The jury returned to the jury box.) 
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126 But his Honor will also instruct you, gentlemen of 
the jury, that if the engineer had waived this man 

through before the slack had completely run back the 
engineer and the defendant were negligent in doing that 
when they knew or should have known that the plaintiff 
was in a position of peril if he would attempt to cross 

127 between the coupling if the slack had not run out. 

Mr. McGuire. If your Honor please, I do not like 
to interrupt counsel, but when counsel is speaking of in¬ 
structions that the Court is going to give that I do not recall 
the Court saying he was going to give— 

The Court. You discuss the evidence, and counsel may 
tell you what the Court’s instructions are going to be. He 
may tell you what the Court is going to instruct you on, and 
he may honestly believe so, but I shall give you the instruc¬ 
tion on the law. 

Mr. Hirshman. Well, I mean I am not in error in saying 
that your Honor will instruct them on that point, am I ? If 
I am I am sorry, your Honor. 

The Court. What point are you talking about? 

Mr. Hirshman. The point that if the engineer beckoned 
him on and waved him through before the slack had run 
through, and the engineer knew the slack had not run 
through, the engineer was negligent in waving him through 
when the slack had not completely gone through. 

The Court. I think that is a proper interpretation of law 
to apply. 

• ••••*•••• 

128 Mr. Gower. If your Honor please, may I make one 
statement? May we approach the bench? 

Mr. Hirshman. Yes. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

Mr. Gower. I did not want to interrupt while Mr. Hirsh¬ 
man was making his argument, but we make objection to 
the statement of the law made by Mr. Hirshman to the jury, 
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which your Honor approved. There was an element of 
the engineman knowing in regard to whether the slack had 
come in or out, which we think is not supported by proof 
in the record. 

The Court. Well, who would be in a better position to 
know when the slack was in or the slack was out? 

Mr. Gower. But there has to be some evidence in as to 
that. The ground of our objection is that there is no such 
evidence. The engineman did not say it, and nobody said 
'whether the slack was in or out at that time, and the in¬ 
struction is based on something that is not in the evidence. 

The Court. Well, if the engineer actually beckoned to 
him and wave to him to cross, would you not assume 
129 that the engine had come to a stop and that there 
would not be any movement of the slack ? 

Mr. Gower. The ground of our objection is that that 
instruction ought not to be given unless there is proof in 
the evidence that he did so know. The statement is made 
by Mr. Hirshman that he knew, that the engineman knew 
about the slack. 

Mr. Hirshman. I said he knew or should have known. 

Mr. Gower. “Knew or should have known.” The 
‘ * should ’ ’ wasn’t in there; that is the trouble. 

Mr. Hirshman. Yes, it was. 

Mr. Gower. Your Honor grants our—notes our objec¬ 
tion? 

The Court. Yes, it is allowed. 

Mr. Gower. That is all. Fine. 

(At the conclusion of the foregoing conference, counsel 
returned to the trial table, and the trial proceeded as fol¬ 
lows:) 

Charge to the Jury 

The Court. (Stone, J.:) Gentlemen of the jury, you 
have heard the evidence in this case, and you have heard 
the arguments of the attorneys. It now becomes the duty 
of the Court to instruct you on the law. You are by law 
made the responsible judges of the credibility and the effect 
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of the evidence given here in court, considered in the light 
of the Court’s instructions. 

The burden of proof in this case is upon the plaintiff. 
Before you can find for the plaintiff you must be satisfied 
that the plaintiff’s contentions and all of them have been 
proved to your satisfaction by a fair preponderance of the 
evidence. In considering the testimony you should 

130 as to each witness consider his age, appearance, and 
manner of testifying, his interest in the result of the 

trial, if any appears, any temptation to testify falsely ap¬ 
pearing in the evidence, his intelligence and opportunity 
to know the facts or the lack thereof, and the probability 
or improbability of the testimony given, and all other cir¬ 
cumstances appearing by the evidence; and from all these 
you should determine upon the weight and credit you will 
give to the testimony of each witness. 

In case you become satisfied from the evidence that any 
witness on this trial has wilfully testified falsely in regard 
to any material fact, you may disregard all of that witness’ 
testimony unless it is supported and corroborated by other 
credible evidence in the case. 

You are instructed that the fact that the number of wit¬ 
nesses testifying on one side is larger than the number 
testifying on the other side does not necessarily alone de¬ 
termine that the preponderance of evidence is on the side 
for which the larger number of witnesses testified, and the 
weight of evidence is not to be decided merely according to 
the number of witnesses. You may find that the testimony 
of one witness is entitled to greater weight than that of 
another witness or possibly of several witnesses, and you 
may give it such weight in considering your verdict. 

You will determine these questions from the evidence: 

Was the plaintiff negligent at the time and place in ques¬ 
tion? And, if so, did such negligence cause or contribute to 
cause the injuries that plaintiff sustained? 

Another question for you to decide would be: Was the 
defendant’s engineer, of the defendant company, 

131 negligent at the time and place in question? And, if 
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so, did such negligence cause or contribute to cause the 
plaintiff’s injuries? 

Negligence is defined as failure to use that degree of 
care and caution that is ordinarily used by the majority of 
persons acting under the same or similar circumstances. 

Ordinar} T care on the part of the plaintiff means such 
care and caution as are usually exercised for their own 
safety by the great mass or majority of male pedestrians 
of plaintiff’s age under the same or similar circumstances. 
If plaintiff failed to use ordinary care for his own safety, 
he cannot recover against the defendant, even though you 
should find the defendant’s engineer negligent. 

No presumption of negligence whatever arises from the 
mere happening of an accident—of the accident in this case. 
On the contrary, the legal presumption is that reasonable 
care was exercised by the defendant. As I have stated, the 
burden of proof is upon the plaintiff to overcome this pre¬ 
sumption of due care on the part of the defendant and to 
prove by a preponderance of evidence that the defendant 
was guilty of negligence and that such negligence was the 
proximate cause of the accident. You are instructed that 
the burden, as I said before, is upon the plaintiff to estab¬ 
lish by a fair preponderance of the evidence that the defen¬ 
dant was guilty of negligence which was the proximate 
cause of plaintiff’s injury. Unless such negligence is proved 
vour verdict must be for the defendant. 

You are further instructed that if you should find that 
defendant railroad company was guilty of some negligence 
in this case; however, if the jury further find that the 
plaintiff himself was guilty of negligence which con- 
132 tributed in whole or in part to his injury, then the 
jury are instructed that the plaintiff may not recover 
in this action, and your verdict should be for the defendant. 

In this case the plaintiff contends that the defendant’s 
train was at a standstill on K Street in Washington, D. C., 
where the tracks run along K Street near the middle of 
the street; that this train was at a standstill and that there 
was an engine with cars ahead of it and that the plaintiff 
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went across the street at that point and came up near the 
train and that the engineer motioned to him in some man¬ 
ner to cross between the engine and the car immediately in 
front of it and to go over the coupling which connected the 
engine to the car in front of it; that when he did so the train 
was put in motion by the engineer, and the plaintiff was 
injured as a result of that. 

As I said, one of the questions for you to determine in 
this case is the question of fact whether or not the engineer 
did give this signal to the plaintiff to cross. If you find 
that he did not, or if you find that the plaintiff has not shown 
by a fair preponderance of the evidence that the engineer 
did give that signal, then you need go no further into the 
matter, and your verdict should be for the defendant. 

If you find in fact that the engineer did give this signal 
and that the plaintiff relying on it undertook to cross be¬ 
tween the engine and the car in front of it, then you deter¬ 
mine what was the cause of the injury. Was it caused by 
some negligent act of the engineer, or was it caused by 
something over which the engineer had no control ? 

There was testimony to the effect that the engine was 
pushing these cars in front of it up a slight grade 
133 and that when the engine was brought to a stop 
then the cars began to settle back due to what has 
been testified to as a slack or a space between the couplings 
which would allow a certain movement between the cars— 
that is, that usually the coupling is not tight so there is no 
movement between the cars, but there is a certain amount 
of slack or movement caused by that slack being taken up 
and the cars settling back against the engine. Now, that 
is one of the questions for you to determine in connection 
with the question of whether or not the engineer was guilty 
of negligence. 

If he gave this invitation, as I say, then it was incumbent 
upon him to exercise due care to see that the plaintiff was 
not injured. In determining how the injury happened you 
should consider all the testimony in determining whether 
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or not the engineer was negligent; and also, if you find that 
the engineer did give the invitation, and if you find that 
the engineer was negligent, then determine 'whether the 
plaintiff himself was guilty of negligence in undertaking 
to cross in that manner, because if he was guilty of neg¬ 
ligence which in any way contributed to the accident then 
he cannot recover, even though the defendant was negli¬ 
gent. 

If you should find for the plaintiff, then you should fix 
such sum of money as would, in your opinion, fairly and 
reasonably compensate him for the injury and for the pain 
and suffering that he has undergone, and for whatever 
disability has resulted from the loss of a portion of his foot 
in that manner, and hospital expenses, and for any other 
expenses that he has incurred, such as the purchase price 
of the artificial foot, and for any further expense to 
134 which he may be put by reason of the injury, for his 
loss of wages or loss of earning power. Take all 
those things into consideration, as I say, and fix such sum, 
as, in your opinion, would fairly and reasonably compensate 
him for the damages he has sustained as a result of this 
injury. 

The burden of proof is upon the defendant to convince 
you by a fair preponderance of the evidence of the plain¬ 
tiff’s negligence, as well as it is the duty and the burden of 
proof is upon the plaintiff to prove to you by a fair pre¬ 
ponderance of the evidence the defendant’s negligence. 
When I speak of the defendant I am speaking of the defen¬ 
dant’s engineer. 

Now, gentlemen of the jury, this is an important case— 
important to the plaintiff, and it is important to the defen¬ 
dant, and I know that you will give it your honest and 
conscientious consideration. 

(Whereupon, at 1:55 o’clock p. m., the jury retired to 
consider of its verdict.) 
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135 Thursday, March 5, 1942. 

The hearing in the above-entitled cause was resumed be¬ 
fore Honorable Patrick J. Stone, Judge of the District 
Court of the United States for the Western District of Wis¬ 
consin, in the chambers of the Court, at 10:05 o’clock a. m. 

Appearances: 

On behalf of the plaintiff: Aubrey St. C. Wardwell, 
Simon Hirshman. 

On behalf of the defendant: Hamilton & Hamilton: By 
John J. Hamilton, George E. Hamilton, Henry R. 
Gower, Leo N. McGuire. 

136 Proceedings 

The Court. Gentlemen, I have written out what I thought 
transpired, and T want you to correct me if it is not so. 

“In the District Court of the United States for the District 

of Columbia 

Civil Action No. 6995. 

Michael Papa, Plaintiff , 

v. 

Baltimore & Ohio Railroad Company, Defendant . 

The Court: In view of what transpired when the jury 
in the above entitled action was polled, I make the follow¬ 
ing statement for the record: 

Let the record show that, when the jury returned its ver¬ 
dict, the foreman announced the verdict of the jury was for 
the plaintiff for $10,000; that defendant’s counsel asked 
that the jury be polled; when polled, a number of jurors 
answered ‘For the plaintiff $10,000;’ then the Juror Ram- 
sauer was asked what his verdict was and answered ‘For 
the plaintiff for $7500;’ two more jurors •were then polled 
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and answered ‘For the plaintiff $10,000;’ then Ramsauer 
voluntarily asked to correct his answer to the poll, and 
stated in substance that his first vote in the jury room was 
for the plaintiff for $7500 damages; that he later, in the 
jury room, and before the verdict was returned in open 
Court, changed his vote on damages from $7500 to $10,000; 

that he and the other jurors had voted unanimously 
137 for the plaintiff and fixed plaintiff’s damages at 
$ 10 , 000 . 

Mr. Gower, one of the defendant’s counsel, promptly 
moved the Court to discharge the jury on the ground that 
there had been confusion in the jury’s verdict, because on 
the poll of the jury it did not clearly appear that it was 
the unanimous verdict of the jury. 

The motion of defendant was denied by the Court—ex¬ 
ception granted. 

That the foregoing is substantially what occurred when 
the jury returned its verdict and was polled. 


District Judge.” 

Now, that is what I want to develop, and I wanted some¬ 
thing in the record here to give my views and my recollec¬ 
tion of what transpired. 

Mr. McGuire. Your Honor, there is a part of that, when 
you get to what the juror said, that is to us important. 

The Court. Just give me your version of what he said. 

Mr. McGuire. I think I could do a little better if I could 
see what your Honor has there. 

The Court. Here it is (handing a paper to Mr. McGuire). 

Mr. McGuire. The variation may be only slight. 

The Court. I had in mind that you called my attention 
the other day to the fact that after the juror had answered 
“$7,500,” I said immediately he changed his mind; but then 
you corrected me by saying that there were two jurors who 
answered after his answer, and that it was then that he 
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changed his mind. So, I think I have corrected that 

138 there. 

Mr. McGuire. I noted that, your Honor. 

The Court. All right. Now, you just read that and make 
your suggestion. 

Mr. McGuire. My recollection is slightly different. 

The Court. All right; state yours for the record. 

Mr. McGuire. That Ramsaur, after these two jurors had 
been polled, said, “May I say something?” and permission 
was given to him to say something, and that he then said it 
more on this line: “that in the jury room I thought our 
average was $7,500.” 

The Court. I don’t recall any such statement as that. 

Mr. Gower. Silence does not mean acquiescence; it means 
respect for your Honor, until called on for a statement. I 
talked a good deal in Court the other day, and I am not 
going to do that today. 

The Court. All right. Make your statement. 

Mr. McGuire. Then, my recollection is that he was then 
asked what his verdict was, and he then said it was $10,000. 

The Court. Asked by whom? 

Mr. McGuire. I thought by your Honor. Now, it is not 
clear, and I am trying to give my best recollection. 

The Court. Yes. All right. Go ahead. 

Mr. McGuire. But I thought the juror said something 
else, but I can’t recall it with sufficient exactness to be able 
to repeat it. 

The Court. The juror didn’t say very much. 

Mr. McGuire. No, about three or four sentences; but, as 
I recall, Mr. Hirshman or Mr. Gower or I were talking at 
the same time, and that made it difficult. 

139 Mr. Hirshman. I don’t think I was. 

Mr. McGuire. But my recollection is that the term 
‘ * vote ’ ’ was not used by the juror at that time. 

The Court. I recall very clearly that he did use the word 
“vote.” 
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Mr. McGuire. He used that, my recollection is, after Mr. 
Hirshman stated, “Well, that was his first vote.” 

The Court. I recall that when I asked the jury to go 
back into the jury box, he then said his first vote was 
$7,500, but after that he agreed with the other jurors that it 
should be $10,000. That is my recollection of it. 

Mr. McGuire. I recall his saying “vote” after he was in 
the jury box. 

The Court. That is the first time I recollect his saying 
the word “vote.” 

Mr. McGuire. Your Honor will recall that the jury was 
standing around the courtroom and did not go to the jury 
box. 

The Court. They were brought in by the bailiff, were 
standing inside the bar, and were standing right there 
when they were polled. 

Mr. McGuire. Yes. 

The Court. Then I asked them to take their seats in the 
jury box, to be polled again. 

Mr. McGuire. Yes, your Honor, but this memorandum 
here, about when Ramsaur spoke up—that was before he 
was in the jury box. 

The Court. Yes. 

Mr. Hirshman. But he corrected his verdict before that. 

The Court. But after he was in the jury box, he 
140 then stated that his first vote was $7,500, and he later 
changed his vote to $10,000, and I asked him if that 
was unanimous verdict of the jury—If they all agreed upon 
$10,000—and he said, “Yes.” That is my recollection of 
what happened. 

Mr. McGuire. Yes. While the jury was in the box, at 
the end there, that was when, in my recollection—we men¬ 
tioned this to your Honor at the time—Ramsaur said that 
they had all submitted figures or given figures which were 
different, and that he, my recollection was, thought the av¬ 
erage was $7,500; and then, as your Honor said, you asked 
him if he now agreed to $10,000 and if that was unanimous 
verdict, and he said, “Yes.” 
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Mr. Hirshman. He never used the word “average”; he 
said “my first vote” distinctly. 

Mr. McGuire. He did not use that word “vote” until 
they were in the jury box. 

Mr. Hirshman. We have the clerk and the bailiff here; 
you can take their depositions. 

The Court. The statement I have made for the record 
is my understanding, substantially, of what occurred. 

Mr. Gower. I have this to say, sir: that the jury were 
brought in; Mr. Watts started the questioning; that it was 
$10,000 all the way to Ramsaur; that he said, “For the 
plaintiff, $7,500”; that I said, “I move that the jury be dis¬ 
charged”; that Mr. McGuire knocked me down; that I 
stepped down; that the poll was then completed; that two 
jurors said that they were for the plaintiff for $10,000; that 
your Honor was then seated and had not discovered that 
the stenographer was not there; that your Honor 
141 looked at him, and he hesitated a moment and said, 
“May I say something?”; that your Honor said— 

The Court. Who was talking? 

Mr. Gower. Ramsaur. 

The Court. Yes. 

Mr. Gower. Your Honor either said “certainly” or 
“yes” or nodded your head. Then, I understood Ramsaur 
to say substantially this: 

“Well, we all averaged it out. I thought the average was 
$7,500. We had different figures.” 

Then your Honor noticed that there was no stenographer, 
and you said, “We have no stenographer.” 

Your Honor then left your seat and remained standing 
for a moment or two. At that time I left the courtroom, 
trying to find someone to write. When I came back, the 
jurors were no longer inside the bar. Your Honor was still 
standing, and the jurors were not in their regular order but 
were over on the box side. 

The bailiffs brought in a young lady, rather forcibly, be¬ 
cause she said, “I can’t do it. I think I can’t do it at all.” 
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The Court. Oh, well— 

Mr. Gower. Then your Honor said, “What is your 
name?” and Mr. George 0. Talburtt, the foreman of the 
jury, said, “George 0. Talburtt.” Then we all said he was 
not the one. 

The Court. Just wait a moment. I asked the juror what 
his name was? 

Mr. Gower. Yes, sir. 

The Court. I asked the juror who answered “$7,500” 
what his name was. 

142 Mr. Gower. You intended to have your answer 
from that gentleman, your Honor, but Mr. Talburtt 
spoke up and said, “George 0. Talburtt,” and then we all 
—there was a fuss again. 

The Court. What do you mean by “a fuss again”? 
There was no fuss again. Don’t get into this record any¬ 
thing to try to give the impression that you tried to con¬ 
fuse the Court. 

Mr. Gower. Let us withdraw anything I said about a fuss. 
Mr. Attig, omit what I said after “George 0. Talburtt” the 
second time. 

The Court. It was done in a very formal and dignified 
manner, and there was no fuss. 

Mr. Gower. I apologize to your Honor and the Gentle¬ 
men present. I should not have used that word, and Mr. 
Attig will omit it. These genlemen are witnesses to that. 

Then, before there was an opportunity for the juror— 
for that juror—to answer, there was some diversion. Mr. 
Hirshman was over by the blackboard there, and there was 
some question of what the juror said. 

Mr. Hirshman said, “He said that was his first vote.” 

I objected, and immediately the juror spoke those very 
words: “That was my first vote.” 

That was the first time, in my recollection, that the juror 
used the word “vote,” and my recollection is that he used 
the exact words that Mr. Hirshman used at the time. Now, 
after that— 
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The Court. Do you have any recollection that I asked 
that same juror then—proceding now from where you have 
left off—“was your final vote $10,000?” that he said, 
“Yes,” that I said, “Was the verdict of the jury unani¬ 
mous on the $10,000 verdict?” and that he said, 
143 “Yes”? Do you have any recollection of that? 

Mr. Gower. With the exception of the word 
“unanimous,” I think your Honor is correct. 

The Court. I remember that I very carefully used the 
word “unanimous,” because that was very important. 

Mr. Gower. Your Honor may well have done that. I 
don’t recall the word “unanimous.” 

The Court. I am filing this for the record. You may 
make a transcript of what has transpired here and submit 
it to me. 

Mr. Gower. With the exception of the word “fuss.” I 
am very sorry about that. 

The Court. No, I think we will leave that in. Make a 
complete record of what was said by all the lawyers and 
submit it to me. 

You will recall that when the word “fuss” was used, I 
said, “There was no fuss about it. It was handled in a 
very dignified manner.” I believe I made that statement. 

Mr. McGuire. At the time Mr. Gower was referring to, I 
recall that when your Honor asked the name of the juror, 
he assumed you were referring to Ramsaur. 

The Court. And the foreman jumped up. 

Mr. McGuire. When he did, I said, “That is the wrong 
man.” 

Your honor said, “He is the foreman of the jury.” 

That is what I think Mr. Gower was referring to. 

The Court. Well, I want to make it very clear that there 
was no fuss in that courtroom and that the whole proceed¬ 
ing was bandied in a very dignified manner. You can’t 
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bring this case as a case analogous to the one cited to me 
by counsel immediately after the verdict was returned. 

There was no confusion in this courtroom after that 
144 verdict was returned or when the jury was polled. 

It was all done in a very dignified manner, and coun¬ 
sel were not interrupting or asking questions. 

That is all, gentlemen. 

(At 10:20 o’clock a. m. the proceedings were concluded.) 


150 DEF EX 3 

(SEAL) 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

Executive Offices 
Washington 

October 21, 1941. 

I hereby certify that the following is a correct copy of 
Section 15 of Article XXV of the Police Regulations of the 
District of Columbia in effect on October 8,1937 : 

Sec. 15. No unauthorized person shall loiter, walk, ride, 
drive, or otherwise trespass upon the tracks; or upon the 
bridges or elevated or depressed structures carrying 
tracks; or upon locomotives or cars operated on tracks; or 
in tunnels designed or used solely for the accommodation 
of tracks of any steam railroad company operating in the 
District of Columbia. 

G. M. THORNETT 

(SEAL) 

Secretary, Board of Commissioners 
of the District of Columbia. 

152 Copy, Defendant’s Exhibit No. 5 

[Public —No. 293.] 

An act to incorporate the Georgetown Barge, Dock, Ele¬ 
vator, and Railway Company. 
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Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress assem¬ 
bled, That Anthony Hyde, William A. Gordon, Robert B. 
Tenney, Henry H. Dodge, Morris J. Adler, Edward L. 
Dent, John A. Baker, John Marbury, and Henry M. Swee¬ 
ny, their associates and assigns, be, and they are hereby, 
created a body corporate under the name of the George¬ 
town Barge, Dock, Elevator, and Railway Company, with 
authority to build and maintain a dock or docks on the 
Potomac River west of Rock Creek, and to receive therein, 
and send therefrom, barges, vessels, cargoes, and railway 
cars, from and to any points on the Potomac River and its 
tributaries and coastwise; and to construct and maintain 
single or double track railways in the city of Georgetown 
or West Washington, District of Columbia, through and 
along Water street, beginning at a point on the west side 
of the Aqueduct Bridge, through and along said Water 
street, under said bridge to the eastern terminus of said 
Water street at Rock Creek, with the privilege of extending 
its tracks from the intersection of Water street and Wash¬ 
ington or Thirtieth street along Washington or Thirtieth 
street to the Potomac River, and from the intersection of 
Virginia avenue and Washington or Thirtieth street along 
Virginia avenue to Rock Creek, with sidings, turn-outs, 
turn-tables, and switches necessary for the delivery of cars 
to warehouses and depots along said streets; and also to 
construct and maintain warehouses, depots, and elevators in 
said city of Georgetown or West Washington, with the right 
to receive and dispatch boats and freight of all kinds, and to 
run cars on said tracks, sidings, switches, turn-outs, and 
turn-tables, propelled by steam, horse or electric power; 
and to charge and receive for the use of the docks, railway 
warehouses, depots, elevators, and barges of said company, 
such rates as may be fixed by the directors, with the ap¬ 
proval of the Commissioners of the District: 
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153 DEF EX 6 

The Baltimore and Ohio Railroad Company 

Accident to Michael Papa at Wash. D. C. Date 10/8/37 
Statement of Michael Papa Married Occupation—Chauf¬ 
feur Age 28 Years. Residence 810 18th St., South Arling¬ 
ton, Va. Made to J. R. F. on the 26 day of April, 1940 
At Atty WordwelPs offc 
5:15 P. M. 

Worked for Super Concrete 4 yrs. 6:45-3:45 hours—$33 
wk—6 days Married wife age 25—2 children, 3*4 & 2 yrs. 
Was told to get lunch by Dispr. Went to start for lunch 
room on opposite side street. Came out of usual place and 
found train in Street, pushing cars, quite a few, end at King 
Coal Yard. K runs east & west—engine was about half way 
of ofc. and moving east—then he stopped with engine still 
west of me, the back of tank was opposite east end of Super 
Concrete Office. Train then backed up once or twice and I 
still stood there, opp. location where I had come out, was 
on sidewalk and alone. I started to cut at an angle across 
the street to walk around the engine, he started to move 
forward again, then stopped again just a little east of the 
Super’s ofc. I then looked up at the old man, meaning the 
engineer, he nodded at me as if to go through. I said noth- 
ingto him. He gave me no hand signal was only a nod of 
his head. Then I started through between engine and gon¬ 
dola. I put my right foot on the gondola, as far as 
I can remember was right on the coupler. To get 
my right foot on gondola coupler, I had my left on en¬ 
gine step. Just as I got my right foot up and was getting 
ready to bring the left up, the train started and right 

154 foot slipped down back of coupler. Train moved 
about 20 feet more or less. As soon as foot was 

caught, I started to holler and foot was not freed until 
train stopped. As soon as I hollored Kitchen heard me 
and ran around and told them to stop, then he helped me 
up and took me to hospital. Am positive the engineer didn’t 
waive at me. I imagine I had been waiting about 5 min- 
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utes to get across the street. During the moves the train 
was making, the tank was not more than an engine and 2 
cars from where I was standing. Have 30 mins, lunch. Foot 
is off thru instep, right. Engr. gave a side nod only once— 
this was the first time he had ever nodded at me. As far I 
know Kitchen was walking. Was taken in some colored 
boys car that was parked on street. The cause for crawling 
through ahead of engine was because I thought if I walked 
around or started, the train would start up. 

Defendant’s Prayer for Instruction No. 1 

The Jury are instructed that on the evidence in this case 
they should find a verdict for the defendant, Baltimore and 
Ohio Railroad Company. 

• •••*••••« 

Defendant’s Prayer for Instruction No. 2 

No presumption of negligence whatever arises from the 
mere happening of the accident in this case. On the con¬ 
trary, the legal presumption is that reasonable care was 
exercised by the defendant. The burden of proof is upon 
the plaintiff to overcome this presumption of due care on 
the part of the defendant and to prove by a preponderance 
of the evidence that the defendant was guilty of negligence 
and that such negligence was the proximate cause of the 
accident. 

Standardized Instruction No. 63A. 

• •••#••••• 

Defendant’s Prayer for Instruction No. 3 

The Jury are instructed that the burden is upon the plain¬ 
tiff to establish by a fair preponderance of the evidence that 
the defendant was guilty of negligence which was the proxi¬ 
mate cause of the plaintiff’s injury, and unless such neg¬ 
ligence is proven, their verdict must be for the defendant. 
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Defendant’s Prayer for Instruction No. 4 

The Jury are instructed that if they find from a fair pre¬ 
ponderance of the evidence that the injury of the plaintiff 
was solely the result of his own negligence, then their ver¬ 
dict should be for the defendant. 


Defendant’s Prayer for Instruction No. 6 

Although the Jury should find that the defendant Rail¬ 
road Company was guilty of some negligence in this case, 
however, if the Jury further find that the plaintiff himself 
was guilty of negligence which contributed in whole or in 
part to his injury then, the Jury are instructed that the 
plaintiff may not recover in this action and their verdict 
should be for the defendant Railroad Company. 
*••#•••••* 

Defendant’s Prayer for Instruction No. 8 

If the Jury find that the plaintiff attempted to cross over 
between the locomotive and a car coupled thereto in defen¬ 
dant’s train, by stepping up on the connection between said 
locomotive and car; and that said train (was then in mo¬ 
tion or) had been in motion immediately prior thereto, on 
defendant’s tracks, then, the Jury are instructed that such 
act of the plaintiff was in violation of the Police Regula¬ 
tions of the District of Columbia and constituted him a 
trespasser to whom the defendant owed no duty of care; 
unless the Jury find that plaintiff was authorized to pass 
between such locomotive and car by some one having from 
the defendant power to give such authority to the plaintiff. 


Defendant’s Prayer for Instruction No. 9 

The Police Regulations of the District of Columbia pro¬ 
vide that no unauthorized person shall ride or trespass 
upon locomotives or cars of a steam railroad company op¬ 
erated on tracks. Unless the jury find it was within the 
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scope of the duties of the defendant's engineman to invite 
pedestrians to go upon the locomotive and cross over the 
couplers between the locomotive and the car to which it 
was attached, the jury are instructed that the act of the 
plaintiff in going up on the locomotive to cross over to the 
other side of K Street was in violation of said Police Regu¬ 
lations, and that plaintiff’s act in so doing was the sole 
proximate cause of his injury, and their verdict should be 
for the defendant, the Baltimore and Ohio Railroad Com¬ 
pany. 

**•••••••• 

Defendant's Prayer for Instruction No. 11 

Even though you find that the engineer waved to the plan- 
tiff and that the plaintiff attempted to go over the couplers 
and was injured, you are instructed that such wave or sig¬ 
nal from the engineer was an indication only that the en¬ 
gineer would not move the engine and if you further find 
that the plaintiff was injured before the engineer moved 
his engine, you are instructed that there was no negligence 
on the part of the defendant and your verdict must be for 
the defendant. 

Defendant's Prayer for Instruction No. 13 

If the jury find that what has been called the taking up 
of the slack is the automatic shortening of the draft gear 
of the train, and that this shortening of the draft gear is 
brought about by several causes, such as the movement of 
the train, or the cessation of movement of the train, or the 
grade of the track on which the train rests; and if the jury 
further find that the engineman had no direct control over 
this automatic action of the draft gear in taking up the 
slack; and if the jury still further find that the catching of 
plaintiff’s foot in between the coupler and the draft gear, 
and plaintiff’s consequent injury occurred, not by reason 
of a direct act of the engineman but as a result of the auto- 
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matic action of the draft gear, then the jury are instructed 
that the plaintiff’s injury was not caused by any negli¬ 
gence of the defendant, and their verdict must be for the 
defendant. 


Defendant's Prayer for Instruction No. 14 

If the jury find that the engineer waved plaintiff to cross 
over the couplers and that as plaintiff attempted to cross, 
the engineer did not move the engine, but plaintiff’s injury 
resulted from the running-in of the slack over which the 
engineer had no control, they are instructed that the de¬ 
fendant was not negligent and their verdict must be for the 
defendant. 

*«*••••••• 

Defendant's Prayer for Instruction No. 15 

If the jury find that Plaintiff’s foot was injured by the 
running-in of the slack which, owing to the grade, auto¬ 
matically ran toward the engine when the engine was 
stopped and there was no movement of the engine by the 
engineer, they are instructed that the defendant was not 
negligent and their verdict must be for the defendant. 


Defendant's Prayer for Instruction No. 16 

If the Jury is unable to arrive at a verdict by a fair pre¬ 
ponderance of the evidence or their minds are in a state of 
equipose with regard to the issues in the case, then their 
verdict should be for the defendant. 
#••••••••• 

Defendant's Prayer for Instruction No. 17 

If the Jury believe from the evidence that any witness 
or witnesses testified falsely as to one or more material 
matters concerning the truth of which such witness could 
not have been mistaken, the Jury are at liberty in their 
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discretion to reject the whole of the testimony of snch wit¬ 
ness or witnesses. 


Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Ten Thousand Dollars to¬ 
gether with costs. 

CHARLES E. STEWART, 

Clerk, 

By GEORGE A. WATTS, 

Assistant Clerk. 

By direction of 
Justice Stone. 


Affidavit of George A. Watts, Deputy Clerk, made and 
filed at the request of Mr. Wardwell, Attorney for the Plain¬ 
tiff. 

The jury in Civil Action 6995, reported their verdict on 
Mar. 3,1942, in open Court, at about 3:30 P.M. I was the 
clerk on duty in the Court at the time. 

In response to my question to the foreman he gave the 
verdict of the jury as being in favor of the plaintiff in the 
sum of $10,000.00 against the defendant. 

At the request of one of the attorneys for the defendant, 
I polled the jury, asking each to state his verdict as his 
name was called. 

Each gave his verdict as for the plaintiff for $10,000 
against the defendant except Juror #6, Zed F. Ramsaur, 
who stated, when his name was called, that he found for the 
plaintiff for $7500. 

After the poll was completed, Juror Ramsaur stated, in 
substance, that the $7500. was the original sum he had in 
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mind and that later he had agreed to the verdict of $10,000. 
for the plaintiff, the same as all the other jurors, 

GEORGE A. WATTS. 

Subscribed and sworn before this 6th day of Mar. 1942. 

CHARLES E. STEWART, 
Cleric , 

By SOPHIE LYMAN, 

Deputy Clerk. 


Affidavit of James A. Quvnn. 

District of Columbia, ss; 

James A. Quinn being first duly sworn according to law, 
deposes and says that he is a Deputy United States Mar¬ 
shal, in and for the District of Columbia and was such on 
March 3, 1942, being attached to the Civil Division Court 
Room in the room in which Mr. Justice Patrick T. Stone 
was the presiding Justice; that he was present in the Court 
room when the jury in the above entitled cause returned 
with its verdict after deliberating on the same; that after 

the foreman had announced the verdict was found for the 

■ 

plaintiff in the sum of $10,000.00, in response to an inquiry 
from the Clerk, request was made by the attorney for the 
defendant that the jury be polled. That thereupon the jury 
was polled; that a number of the jurors answered for the 
plaintiff $10,000.00. That juror Ramsauer was asked what 
his verdict was and he answered, “For the plaintiff, 
$7500.00”. Two more jurors were then polled and their 
answers were “For the plaintiff, $10,000.00”. Then Juror 
Ramsauer voluntarily asked to correct his answer to the 
poll and stated that his first vote in the jury room was for 
the plaintiff for $7500.00, but that he later in the jury room 
and before the verdict was returned in open Court, changed 
his vote from $7500.00 to $10,000.00 for the plaintiff, that 
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he and the other jurors had voted unanimously for the 
plaintiff and fixed damages at $10,000.00. 

Thereupon the Judge noticed that the official stenog¬ 
rapher was not present and the presiding Justice requested 
me to go out and find someone to take notes of what trans¬ 
pired. I got Mrs. Brently, Judge Morris’ secretary, who 
returned to the Court room with me and stated to the Jus¬ 
tice to ask the parties to go slow that she could not take 
dictation very rapidly. The Justice then dictated to the 
stenographer what had transpired but by reason of the in¬ 
terruptions of both counsel for the plaintiff and defendant 
the stenographer was unable to take down just what had 
actually transpired after I brought her in and Mr. Justice 
Stone thereupon stated that he would prepare a statement 
and file the same, setting forth what had actually trans¬ 
pired as above set forth by me. 

JAMES A. QUINN. 

Subscribed and sworn to before me this 13th day of 
March, 1942. 

LETA BUSH, 

Notary Public — D. C. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8271 


THE BALTIMORE AND OHIO RAILROAD COMPANY, 
a corporation, Appellant, 

v. 

MICHAEL PAPA, Appellee . 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

On October 8, 1937, appellee, Michael Papa, 26 years of 
age, was employed as a truck driver, delivering ready mixed 
concrete for the Super Concrete Company from its plant 
at 3046 K Street, Northwest, in Washington, D. C. (Ap¬ 
pellant’s App. P. 15,16). K Street at that point runs East 
and West; has many industrial plants and businesses lo- 
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cated on both sides of the street and is a busy and much 
used public highway, and the plant where appellee was em¬ 
ployed was located on the south side of the street. (Ap¬ 
pellant’s App. P. 15). K Street, between 29th and 31st 
Streets has railroad tracks running down the center of 
the street, which are “flush with the street just like street 
car tracks.” (Appellant’s App. P. 16). Freight trains 
were on these tracks continuously, shifting back and forth 
and standing, during the day and night for a long time prior 
to the accident, and “stretching as much as three blocks.” 
(Appellant’s App. P. 72, 73). Automobile traffic moves east 
and west on this street; there are sidewalks on the north 
and south sides of K Street, between 29th and 31st Streets, 
and parking signs permitting automobiles to park along the 
street near the curb parallel with the railroad tracks. (Ap¬ 
pellant’s App. P. 16). 

About 11:30 A. M., on the morning in question, appellee 
brought his truck into the yard of his employer and was 
told to go to lunch, and as he started out of the yard, and 
as he reached the south sidewalk of K Street, defendant’s 
freight train was on the tracks. (Appellant’s App. P. 17). 
This train consisted of an engine, which was facing East, 
pushing ten or twelve freight cars in front of it. (Ap¬ 
pellant’s App. P. 24). Appellee waited five minutes as the 
freight train was shifting back and forth about three times 
and it finally came to a complete stop. (Appellant’s App. 
P. 17). The engineer operating the engine, sitting to ap¬ 
pellee’s left on the engine, nodded and waived appellee on 
to cross betvreen the engine and the first freight car over 
the coupler in order to get to the other side of the street, as 
engineers similarly situated had done many times before 
(Appellant’s App. P. 72). Other persons had also been 
waved to cross over the coupler of the engine and the 
freight car by engineers similarly situated. (Appellant’s 
App. P. 72, 73). Appellee, after receiving the invitation 
from the engineer, walked over to the engine, put his left 
foot on the step of the engine, which step was about ten 
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or twelve inches off the ground, reached hold of the bars of 
the cars, and at the same time, put his foot on the coupler 
connecting the engine with the first freight car. (Appellant’s 
App. P. 17). The coupler is about fifteen or sixteen inches 
wide, (Appellant’s App. P. 52), and is about three feet, 
(Appellant’s App. P. 51) from the railroad bed. Just about 
that time the train moved and appellee’s foot was crushed, 
necessitating his removal to the hospital where part of his 
right foot was amputated. (Appellant’s App. P. 21). 

Appellant in the closing sentence of its statement of the 
case argues that appellee by walking 75 feet on the highway 
and around the west end of the train could have crossed 
over without injury. The argument overlooks the fact that 
the jury by its verdict for appellee found as a fact that the 
appellee had received an express invitation to cross in the 
manner in which he attempted to cross and the further fact 
that by walking 75 feet away from the engineer in charge 
of the train and around the train, appellee would be in a 
greater position of peril of being run over by the start of 
the train as the engineer would have no vision of him and 
■would have no knowledge of his presence on the tracks, and 
also the peril of being injured by a train on the other track. 

SUMMARY OF ARGUMENT. 

L 

(a) The issue below was direct and clear cut and the 
Court did not err in its procedure in handling the seventeen 
separate requests for instructions by the appellant, as the 
Court plainly indicated its theory of the case, discussed cer¬ 
tain of the prayers submitted by appellant in detail and 
also announced that it would deny all of the prayers of the 
defendant except so far as covered by its general charge, 
based on the Court’s theory of the case. 

Furthermore, appellant waived its right to assign this 
procedure as error, or any error or omissions in the 
Court’s general charge, by failing to object to the charge 
of the Court, or any part thereof, before the jury retired to 
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consider its verdict in accordance with the provisions of 
Rule 51 of the Federal Rules of Civil Procedure. 

(b) Testimony showing that appellee, and other persons, 
had been invited to cross this blocked public highway on 
previous occasions under similar circumstances and in a 
similar manner was admissible to show notice to the de¬ 
fendant railroad company of the existence of this practice 
on the part of its engineers. Uncontradicted testimony in 
the case showed that the engineer was in charge of the 
engine and the freight cars and their movement. This being 
the case the question of whether or not the engineer had 
the authority to invite appellee to cross in the manner in¬ 
volved herein was a matter of law for the judge and not a 
contravened issue of fact for the jury, especially since the 
District of Columbia Police Regulation forbidding tres- 
! passing on locomotives applied only to “unauthorized per¬ 
sons.’ ’ Furthermore, even if the regulation applied to this 
situation, there was no evidence in the case on behalf of 
appellant that it had any right to use this public highway 
at that time. The only evidence on this point consisted of 
! the corporate charter of the Georgetown Dock, Barge Ele¬ 
vator and Railway Company, a corporate entity, separate 
and distinct from appellant corporation. 

The tracks on which the appellants’ freight trains were 
standing at the time in question were laid over a busy pub¬ 
lic highway and appellee, as one of the general public, had 
reciprocal rights to said highway with the appellant, and 
the construction contended for said regulation by appellant 
would render the regulation unconstitutional. 

II. 

Engineer Powers, in charge of appellant’s train, testified 
i in detail with reference to the return of the so-called 
I “slack” when an engine pushing freight cars comes to a 
complete stop. This being the case the argument of coun¬ 
sel to the jury to the effect that appellant would be liable 
i if the engineer invited appellee to cross and thus placed 
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him in a position of peril while the engineer knew, or should 
have known that the slack had not returned, and appellee 
was injured by the return of the slack, was proper. 

m. 

There was no such confusion or misunderstanding as to 
the verdict of the jury so as to entitle appellant to a mis¬ 
trial below. Juror Rainsauer misunderstood the poll ques¬ 
tion, thinking that he was asked what his first vote had been 
in the jury room; he voluntarily corrected his statement 
after the completion of the poll of the remaining jurors 
without any coercion or influence from the Court or counsel, 
stating that he had misunderstood the poll question and 
that his verdict, as well as the unanimous verdict of the 
jury was for appellee in the sum of $10,000.00. 

ARGUMENT. 

<< j>> 

(a) The Court did not err in refusing to grant appellant’s 
seventeen written requests for instructions as the court 
informed appellant’s counsel of what his charge was going 
to cover and all the applicable law was fully covered in the 
court’s general charge to the jury. Furthermore, appellant 
waived its right to assign this point as error by failing to 
object thereto before the jury retired to consider its ver¬ 
dict, stating distinctly the matter to which it objected and 
the grounds of its objection. 

At the close of the case, when appellant requested a rul¬ 
ing on its seventeen written instructions, the court stated: 

“The only question involved here is a question of 
negligence of the plaintiff and the engineer. I will in¬ 
struct the jury w T hat negligence is and define it for 
them. I wull instruct them that if the plaintiff was neg¬ 
ligent and failed to use care and ordinary safety, he 
can not recover. I think the question of whether or 
not he vras invited to cross the railroad train is a ques- 



6 


tion for the jury. What else is there to the case?” (Ap¬ 
pellant’s App. P: 83) 

“Of course I will instruct the jury as to the burden 
of proof, weight of evidence, credibility of witnesses, 
and all that—those stock instructions we usually give”. 
(Appellant’s App. P. 83.) 

The court also stated that it would instruct the jury: 

“That plaintiff contends that he was on the train by 
permission with the assurance or implied assurance 
that it was safe to cross over. In view of the testimony 
of the practice of others doing the same thing for years. 
There is a question. I do not think the plaintiff would 
be required to prove any authority of the engineer to 
permit people to cross over the train”. (Appellant’s 
App. P. 85.) 


And 

“All the prayers or instructions of the defendant, ex¬ 
cept so far as they are covered by the instructions the 
court gives, will be refused”. (Appellant’s App. P. 
88 .) 

Thus, before the argument of counsel, the court indicated 
to appellant and appellee, w’hat his theory of the case was, 
and what his instructions would cover, and stated that all 
other instructions would be denied; thus, counsel was not 
handicapped by its lack of knowledge of the court’s theory 
of the case, and was not hampered in any way in connection 
with its argument to the jury. 

Furthermore there was a discussion of a number of ap¬ 
pellant’s prayers prior to argument of counsel and the 
Court indicated its position with respect thereto as follows: 

The Court: * * * I don’t think you are entitled to No. 
14. * # • Mr. Hirshman: How about No. 1? Of course, 
that is out as a matter of course, isn’t it? The Court: 
Yes. Mr. Hirshman: * * * Then there is one I would 
like to call your Honor’s attention to. The Court: No. 8. 
Mr. Hirshman: On the ground that if he had express 
permission to go there, the effect of the Police Regula- 


7 


tion—this is not a criminal action, if the Court please, 
is out the window. For that reason we object to 
No. S. (Appellant’s App. P. 84.) 

With respect to Prayer No. 9, the following took place: 

The Court: Plaintiff contends that he was on the 
train. Mr. Hirshman: By permission. The Court: By 
permission, with the assurance, or implied assurance, 
that it was safe to cross over. In view of the testi¬ 
mony of the practice of others doing the same thing 
for years, there is a question. I do not think the plain¬ 
tiff could be required to prove any authority of the 
engineer to permit people to cross over the train. (Ap¬ 
pellant’s App. P. 85.) 

Counsel for appellant then cited several cases in support 
of its position, where brakemen and crossing men were held 
not to have any authority to invite pedestrians to cross 
over. The Court stated: 

“We have a little different situation here. The 
plaintiff, or any other user of the highway, had a per¬ 
fect right to cross that crossing. It seemed that that 
crossing was continually blocked with trains, and the 
custom undoubtedly grew up there to permit these 
workingmen, who had to go back and forth to the res¬ 
taurant, to move over that crossing and cross between 
the trains. They could not be blocked there. You could 
not expect this plaintiff to wait there a half hour or 
an hour in going to or from lunch. He testified that 
they were docked, I believe—at least, they were 
charged—for the time they were away during the lunch 
hour. I think the situation is a lot different there”. 
Mr. Gower: Your Honor raised the point that this was 
continually blocked and that the custom had grown up. 
In the first place, we have an xYct of Congress here 
which gives this Company the right to run on that 
street. The Court: All right. The pedestrians and pub¬ 
lic have a perfect right to use that highway, just as 
much a right to use it as the railroad. * * * The Court: 
I profess, gentlemen, that this is a question for the 
jury. * * * The Court: I will decline your No. 9. I 
may give that later, but right now I am going to deny 
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it. * • * Mr. Hirshman: Did I understand your Honor 
to say that Xo. 1 is denied? The Court: It is denied. 
Mr. Hirshman: And Xo. 14 is denied. Did I understand 
your Honor to say that? The Court: That is denied 
also. Mr. Hirshman: Xo. 15, too? The Court: That 
will be declined. (Appellant’s App. Pp. 86, 87-88.) 

Mr. Gower: There has been no prayer on the running 
in of the slack. The Court: I will use the one that was 
given by Judge Bailey. Mr. Gower: I see. It is un¬ 
derstood, of course, that we have our objection. The 
Court: On this theory; that the pedestrian plaintiff in 
this case may not have known about the slack, and the 
engineer was charged with that knowledge; that if 
while that slack was taken up and the plaintiff was beck¬ 
oned across the track, there is a question of negligence. 
Mr. Gower: My function is simply to have it under¬ 
stood that our objections stand to the denial of our 
prayers. The Court: Yes, that is right. All the prayers 
or instructions of the defendant, except so far as they 
are covered by the instructions the Court gives, will be 
refused and are refused. (Appellaint’s App. P. 88.) 

Praver Xo. 8 which -was denied bv the court, covered the 
District of Columbia police regulations which was admitted 
in evidence. Counsel had every opportunity to comment 
on it before the jury but failed to avail himself of the op¬ 
portunity. The court in its general charge to the jury fully 
covered the import of appellant’s prayer Xo. 8, by saying: 

“As I said, one of the questions for you to deter¬ 
mine in this case, is the question of fact whether or 
not the engineer did give this signal to the plaintiff to 
cross. If you find that he did not, or if you find that 
the plaintiff has not shown by a fair preponderance of 
the evidence that the engineer did give that signal, 
then you need go no further into the matter, and your 

verdict should be for the defendant.” 

# • • 

“If you find in fact that the engineer did give this 
signal and that the plaintiff relying on it undertook to 
cross between the engine and the car in front of it, then 
you determine what was the cause of the injury. Was 
it caused by some negligent act of the engineer, or was 
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it caused by something over which the engineer had no 
control?” (Appellant’s App. P. 93.) 

Thus the court in its charge went much further than the 
appellant’s request contained in instruction No. 8. 

Furthermore, there was no evidence in the case that the 
appellant company had the legal right to use the tracks in 
question. The only evidence on that point was the intro¬ 
duction of the charter of the Georgetown! Barge Dock Ele¬ 
vator and Railway Company, a specially chartered corpora¬ 
tion by Congress, a separate corporate entity, distinct and 
apart from the appellant corporation. No evidence was 
introduced on behalf of appellant that it was using said 
tracks by virtue of any contract, agreement or lease from 
the Georgetown Barge Dock Elevator and Railway Com¬ 
pany, and hence, appellant w-as, as far as the evidence was 
concerned, a trespasser on the public highway at that time 
and place and the regulation in question did not encompass 
the protection of trespassing railroad companies. 

K Street, at the point in question, is a busy and heavily 
used public highway, and public utilities, like the appellant 
company, even though they have the legal right to use the 
city streets by permission, can only use them reciprocally 
with all citizens, and no public utility can have even a tem¬ 
porary exclusive proprietary right to any part of it. 

“The use of streets and highways for the operation 
of public utilities may be permitted by the public au¬ 
thorities provided the ordinary use of the way by the 
public is not thereby interfered with and subject to 
the rights of abutting owmers”. * * # 25 Am. Jur. (1940) 
Par. 195, P. 495. 

“The rights of a railroad corporation upon the parts 
of the streets appropriated to its use must be so exer¬ 
cised that the free use of the streets, for the purposes 
and in the modes inherent in their creation will not be 
unnecessarily interfered with.” # # * Sherman and Red- 
ford on Negligence (Revised Ed., by Clarence Zipp, 
1941), Vol. 3, Par. 400, P. 969. 



10 


The regulation in question in part prohibits the public 
from walking, riding or driving across railroad tracks run¬ 
ning through the city streets and hence if literally inter¬ 
preted would be unconstitutional in depriving the public of 
its reciprocal rights therein. 

Appellant’s prayer No. 16 covered the question where 
jurors are unable to arrive at a verdict by a fair prepon¬ 
derance of the evidence or if their minds are in a state of 
“equipose”, then their verdict should be for the defendant. 
The court in its charge stated: 

“The burden of proof in this case is upon the plaintiff, 
Before you can find for the plaintiff you must be satis¬ 
fied that the plaintiff’s contention and all of them have 
been proved to your satisfaction by a fair preponder¬ 
ance of the evidence.” (Appellant’s App. P. 91.) 

Thus the court correctly placed on the plaintiff the onus 
of proving all of its contentions to the satisfaction of the . 
jury by a fair preponderance of the evidence. There was 
no question of the jury’s inability to arrive at a verdict or 
that their minds were at any time in a state of equipoise 
with regard to the issues, judging by the relative short time 
the issues were resolved in favor of the appellee. 

Furthermore, this is not the situation of a jury hearing 
its first case and being kept in confinement for a long period 
of time until their arrival at a unanimous decision; for 
as Mr. McGuire of counsel for appellant, stated in his open¬ 
ing remarks to the jury: 

“Of course, this being not only our last day, but an 
extra day in jury service, you know from other trials 
that the probability of bias of witnesses is a matter for 
your consideration, and I need not point out that here 
Mr. Papa is trying to recover damages, and I think we 
can spell a bias.” (Transcript of proceedings—Vol. 2, 

P. 110-111.) 

Appellant’s prayer for instruction No. 4, stated that if 
the jury find from a fair preponderance of the evidence 
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that the injury of the plaintiff was solely the result of 
his own negligence, then their verdict should be for the 
defendant. 

This point was fully covered in the Court’s general 
charge when it stated: 

“Negligence is defined as failure to use that degree of 
care and caution that is ordinarily used by the majority 
of persons acting under the same or similar circum¬ 
stances. 

Ordinary care on the part of the plaintiff means such 
care and caution as are usually exercised for their owm 
safety by the great mass of majority of male pedes¬ 
trians of plaintiff’s age under the same or similar cir¬ 
cumstances. If plaintiff failed to use ordinary care for 
his own safety, he cannot recover against the defendant 
even though you should find the defendant’s engineer 
negligent. 

*•••**•*# • 

You are further instructed that if you should find 
that defendant railroad company was guilty of some 
negligence, in this case; however, if the jury further 
find that the plaintiff himself was guilty of negligence 
which contributed in whole or in part to his injury, then 
the jury are instructed that the plaintiff may not re¬ 
cover in this action, and your verdict should be for the 
defendant.” (Appellant’s App. P. 92) 

Appellant’s prayer No. 11, requested the Court to charge 
the jury that if the engineer waved to the plaintiff, such 
signal was an indication only that the engineer would not 
move the engine, an inference wholly unjustified by any¬ 
thing in the evidence, and hence properly denied. 

Appellant’s prayers Nos. 13,14 and 15 are all based upon 
the erroneous premise that the appellant is only liable for 
some active act of negligence on the part of the engineer. 
It is respectfully submitted that appellant would be liable 
if by its invitation it placed appellee in a position of peril 
as a result of the return of the slack. The trial court was 
correct in its denial of these prayers for the reason that 
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the defendant corporation would be liable if the engineer 
waved the appellee to go through before he knew, or should 
have known, that the slack had been taken up and plaintiff 
was injured by the return of the slack. 

The jury by its verdict found the defendant negligent, 
and on the evidence in the case it could be supported on one 
of two theories: (1) That the engineer on the train did 
in fact start the train after plaintiff was in a position of 
peril, or (2) appellee was injured by the return of the slack 
after having been invited without warning into a position 
of peril by an engineer w*ho should have known of the pos- 
sibilitv of such a condition. 

Furthermore, if there was any error in the manner in 
which the court handled the requests of the appellant for 
instructions to the jury, or for its failure to give any spe¬ 
cific instructions requested by the appellant, such error "was 
waived by the failure of the appellant’s counsel to make any 
objection at the close of the court’s charge to the jury, and 
its failure to object to any part of the charge and also by 
failing to state distinctly the matter to which it objected 
and the grounds of its objection. 

Rule 51 of the Federal Rules of Civil Procedure provides: 

* * # “No party may assign as error the giving or the 
failure to give an instruction unless he objects there¬ 
to before the jury retires to consider its verdict, stating 
distinctly the matter to which he objects and the 
grounds of his objection.” 

This is a salutary rule, its purpose being to give the court 
an opportunity to correct any error if the same is called to 
its attention before the jury retires. 

As the Supreme Court of the United States in the case of 
Harvey v. Tyler , 2 Wall. 328,17 Law Ed. 871, stated: 

“However, it might pain us to see injustice perpetrated 
by a judgment which we are precluded from reviewing 
by the absence of proper exceptions to the action of the 
court below, justice itself, and fairness to the court 
which makes the rulings complained of require that the 
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attention of that court shall be specifically called to the 
precise point to which exception is taken, that it may 
have an opportunity to reconsider the matter and re¬ 
serve the ground of exception.” 

To the same effect is the case of the B . <& 0. v. Corbin , 73 
App. D. C., 24, at page 126, par. 3 (118 Fed. (2) 9), where 
this Court stated: 

“ * * * We are not required to consider whether 
failure of the signals is in itself evidence of negligence 
on the part of defendant for appellant made no objec¬ 
tion to the instructions in this respect before the jury 
retired. See Rule 51, Federal Rules of Civil Procedure, 
28 U. S. C. A. following Sec. 723c. * * *” 

(b) There was no error in the admission of testimony 
showing that others had received similar invitations to 
cross between the engine and freight cars for the reason 
that this was proper rebuttal testimony. 

Powers, the engineer in charge of this train, testified: 

“I have seen men but never crossed before the engine.” 
(Appellant’s Brief, P. 13.) 


Also: 


Q. “You said just now that the men on that street 
never cross in front of the engine. Do you mean by 
that— 

A. I mean between the cars. If I had cars ahead of 
me. 

Q. You mean that when cars are in front of your en¬ 
gine being pushed on the street or going to be moved 
on the street they don’t cross through between the en¬ 
gine and the car. 

A. They hadn’t none that I know of, before that.” 
(Appellant’s App. P. 14.) 

Furthermore, testimony of similar invitations on other 
occasions for pedestrians to cross over the engine, in like 
manner, was admissible to show notice on the part of the 
defendant company of the existence of this practice. 
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There was no dispute over the fact that the engineer 
was in charge of the engine of the train, hence, there was 
no question for the jury here to determine whether the 
act of the engineer in inviting the appellee to cross over in 
the manner in which he did cross, was within the scope of 
his employment, for where facts are undisputed, it becomes 
a question of law to be determined by the Court. 

Grimes v. B. F. Savl Co., Inc., 60 App. D. C. 47; 

47 F (2d) 409. 

35 Am. Jur. (1940), Par. 600, P. 1040. 

As Mr. Justice Grier, of the Supreme Court of the United 
States, stated in the case of Pliila. & Reading R. R. C. v. 
Derby, 14 Howard, 46S, 14 Law Ed. 502, where the railroad 
defendant attempted to absolve itself from liability on 
the ground that the engineer had disobeyed instructions, 
the Court stated: 

“Nothing but the most stringent enforcement of dis¬ 
cipline and the most exact and perfect obedience to 
every rule and order emanating from a superior, can 
insure safety to life and property. The intrusting such 
a powerful and dangerous engine as a locomotive, to 
one who will not submit to- control and render implicit 
obedience to orders, is itself an act of negligence, the 
‘causa causans’ of the mischief; while the proximate 
cause, or the ipsa negligentia which produces it, may 
truly be said, in most eases, to be the disobedience of 
orders by the servant so intrusted. If such disobedi- 
ence could be set up by a railroad company as a de¬ 
fense, when charged with negligence, the remedy of 
the injured party would in most cases be illusive, dis¬ 
cipline would be relaxed, and the danger to the life and 
limb of the traveler greatly enhanced. Any relaxation 
of the stringent policy and principles of the law affect¬ 
ing such cases, would be highly detrimental to public 
safety.’ * 

Furthermore, there was uncontradicted evidence in the 
case that appellee and others had on numerous occasions 
crossed over the coupler of the engine, under similar cir- 
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cumstances; hence, the company had, or should have had 
notice of this practice on the part of its engineers, and then; 
was no necessity for the jury considering whether or no; 
the invitation of the engineer to cross was within the scope 
of his authority. 

The cases cited by appellant in its brief, page 52, as show¬ 
ing lack of authority in the engineer to invite appellant to 
cross in the manner involved herein are not in point. 

In the case of Lynch v. B. & M. Co., (226 Mass. 522); 11(5 
N. E. 248, the invitation to cross was given by the crossing 
tenderer, who was stationed in the rear of the train. He had 
no control over the engine, which was the instrumentalitv 
which moved the train. He was not in position to know 
whether the so-called slack had spent itself, or whether the 
engine would move during any of the time that the plaintiff 
would move across the tracks of the Company. Further¬ 
more, the crossing made by the plaintiff in the Lynch case 
was over a roadbed on which the railroad company had ex¬ 
clusive right of way and not at the crossing, for the court in 
that case stated: 

“A crossing tender’s duty is to protect persons using 
the crossing. He has no authority to invite people to 
cross tracks of the railroad at a point outside of the 
crossing. R. L. c. 11, par. 249, makes it a criminal of¬ 
fense to cross over railroad tracks. This means of 
course, outside of a crossing. * * *” 

In the case of Duree v. Wabash, 241 Fed. 454, the engineer 
invited a boy to ride in the engine with him over the road¬ 
bed of the company to which it had exclusive right. Then; 
was no question here of a train blocking a public highway. 

In the case of Jones v. B. d 0., 4 App. D. C. 158, a passen¬ 
ger jumped off a moving train without any express direction 
or command by the conductor. This was not an order or 
command given by the engineer of the train, -who was oper¬ 
ating its driving force and furthermore, the train was no'; 
at a standstill at the time of the injury of the passenger as 
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was the fact at the time appellee attempted to cross on the 
express invitation of the engineer. 

Appellant under this heading of error, reiterates its right 
to use the streets, under the Act of Congress, incorporating 
the Georgetown Barge, Dock, Elevator and Railway Com¬ 
pany, and cites the District of Columbia regulation. What 
appellee has stated as his argument under Point No. A (Ap¬ 
pellee’s Brief, P. 9) is pertinent herein, namely, that no 
evidence was introduced below to show that the defendant 
corporation had any legal right to use the streets, either by 
way of contract, lease or permission. Furthermore, appel¬ 
lee was not an “unauthorized person” having received ex¬ 
press permission to cross over to the other side by way of 
the engine over the coupler, and the regulation if it attempts 
to prevent the public from loitering, walking, riding, driv¬ 
ing or otherwise trespassing upon the tracks of a railroad 
company running upon a public highway is unconstitutional 
in depriving the general public of its reciprocal rights to a 
public highway. 


n. 

There was no error in the court’s approval of appellee’s 
argument to the jury as follows: 

“But his Honor will also instruct you, gentlemen of the 
jury, that if the engineer had waived this man through 
before the slack had completely run back the engineer 
and the defendant were negligent in doing that when 
they knew or should have known that the plaintiff was 
in a position of peril if he would attempt to cross be¬ 
tween the coupling if the slack had not run out.” (Ap¬ 
pellant’s Brief, P. 33-34.) 

Appellant objected below and now objects to this on the 
ground that “there was no evidence that the engineman 
prior to the injury knew or thought or realized anything 
about the slack”, and “because there was no proof that the 
engineman before appellee’s injury thought of or gave any 
attention to the slack.” (Appellant’s Brief, P. 34.) 
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Witness Powers, the engineer in charge of the train, tes- 
tied regarding the slack as follows: 

By Mr. Hamilton: 

Q. Well, when your engine comes to a stop is there 
any slack taken up between the engine and the cars? 

A. Sure. There is a big pile springs in that bumper 
that stretch out this way (indicating). 

Q. I want those facts to tell a jury because they might 
not know about the slack of an engine. 

A. If you stop a train on a grade or on a level it is 
bound to come back, if you stop it with the engine which 
I did, with the engine brake. 

Q. You mean after the engine comes to a stop the 
slack comes in? 

A. Will come in. It may go the other way, back and 
forward a couple of times, something like that. (Ap¬ 
pellant’s App. P. S and 9.) 

• #*### 

Q. How long would you say it would take the slack 
to come in after you released the brake ? 

A. I would say anywhere from five to six seconds, 
maybe a little more. I couldn’t say. It is all owing to 
the grade; a downgrade or a little upgrade it would 
come back quicker; on the level it would come back 
slower, not quite so quick.” (Appellant’s App. P. 12.) 

Thus there was ample evidence in the record that the en¬ 
gineer in charge of the train knew about the slack. Even if 
there had been no direct testimony on the score, he was pre¬ 
sumed to know the instrumentality he is operating and its 
potential danger to persons who he might invite to cross in 
the manner involved herein. ( Phila . d Reading Rd. Co. v. 
Derby, supra.) 

“A jury might conclude that this conduct of the appel¬ 
lee in the present case in so long permitting the crossing 
of its stalled trains amounted to an implied assent or 
invitation to the appellant to cross between the cars of 
the train which on the day of the accident for so long 
time closed the passage from his home to his place of 
labor. If so the appellee was bound to exercise reason¬ 
able care to protect him in accomplishing the crossing 
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which he was with its consent attempting to make 
• • *^7 (Sheridan v. B. d 0., 101 Md. 5u, P. 58; 60 
At. 280.) 

Furthermore, the testimony in the case could just as well 
support the verdict of the jury on the belief that the engi¬ 
neer started the train after plaintiff was in a position of 
peril, as that he was injured by the return of the slack, and 
this court is not compelled to determine which of any two 
reasons may have impelled the jury to arrive at its verdict, 
if it can be sustained by either hypothesis. 

III. 

There w r as no confusion in the verdict of the jury to en¬ 
title appellant to have a mistrial in the court below after 
the poll of the jury. When the jury came in and the fore¬ 
man announced its verdict, it was for the plaintiff for 
$10,000.00. Defendant’s counsel then asked that the jury be 
polled. A number of jurors answered for the plaintiff for 
$10,000.00. Then juror Ramsauer was asked what his ver¬ 
dict was and he answered “for the plaintiff for $7,500.00”; 
two more jurors -were then polled and answered for the 
plaintiff for $10,000.00. Then Ramsauer voluntarily asked 
to correct his answer to the poll and stated that his first vote 
in the jury room was for the plaintiff for $7,500.00 dam¬ 
ages; that he later, in the jury room, and before the verdict 
was returned in open court, changed his vote on damages 
from $7,500.00 to $10,000.00; that he and the other jurors 
had voted unanimously for the plaintiff and fixed plain¬ 
tiff’s damages at $10,000.00. (Appellant’s App. P. 95 and 
96.) The case of Bruce v. Chestnut Farms Dairy , 70 Wash. 
L. R. 305, is not in point. There w r as no compulsion here to 
make a dissident juror change his vote to conform to that 
of the eleven other jurors; neither is this a case where the 
juror changed his mind between the time the jury left its 
deliberation room and the polling of the juror. Juror Ram¬ 
sauer merely misunderstood the poll question. He thought 
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it asked him what his first vote was, and when he gave the 
amount of the first vote, and the poll continued he realized 
that he had been in error, and voluntarily corrected it to 
conform to what he and the other jurors unanimously had 
agreed upon in the jury room and what he still agreed upon. 

CONCLUSION. 

It is respectfully submitted that the verdict and judgment 
of the jury against appellant should be affirmed. 

Respectfully submitted, 

Aubrey St. Clair Ward well, 
Simon Hirshman, 

Attorneys for Appellee. 



